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I. INTRODUCTION 


The increasing criticism from the Bar, the public, and 
daily press of the present-day administrators of our statute 
law makes timely an appraisal of the function of the 
legal system in which administrators play the more im- 
portant role." Courts are often clogged with the tradi- 
tional legal business and early attempts to test the consti- 
tutionality of the new legislation. Legislators have 
neither the time nor the capacity adequately to deal with 
constantly changing economic situations. Fresh action 
and fresh principles must be found to satisfy the needs of 
millions. Administrative law, if it is to attain the pres- 
tige and distinction of a special branch of law and admin- 
istration, must emerge from and improve upon its earlier 

1 LOUGHRAN, JupicrAL REviIEW oF FEDERAL Executive Action (1930) Fore- 
word, pp. i-xi; Breck, Our WoNDERLAND OF BurEAucRACY (1932); Thacher, 
Need of Administrative Tribunals to Review N.R.A. Decisions (1934) 1 U. S. 
Law Week 799; Arnold, Trial by Combat and the New Deal (1934) 47 Harv. 
L. Rev. 913; Griswold, Government in Ignorance of Law (1934) 48 Harv. L. 
Rev. 198; Reports of the Special Committee of the Am. Bar Ass’n on Admin- 
istrative Law, 58 A. B. A. Rep. 407 (1933), 59 A. B. A. Rep. 539 (1934), 60 
A. B. A. Rep. 136 (1935); Report of the Committee on Ministers’ Powers pre- 
sented by the Lord High Chancellor to Parliament by Command of His Maj- 
esty, April, 1932 Cmd 4060; Hewart, THE NEw Despotism (1929); ALLEN, 


BurEAucRACY TRIUMPHANT (1931); Gordon, Administrative Tribunals and 
the Courts (1933) 49 L. Q. Rev. 94, 419. 
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phase of diffident speculation.” The task is to achieve 
solutions of pressing problems and to do so both with 
speed and a high degree of justice. One administrator 
has said, “I am like a general on the firing line, only mil- 
lions of dollars instead of millions of lives depend upon 
my decisions daily.” 


II. ECONOMICS OF CRITICISM 


The most influential criticism of modern administrative 
law comes from leaders of the Bar in the United States 
as well as in England.* Chief among the English critics 
is the present Lord Chief Justice of England, Lord He- 
wart of Bury. Lord Hewart has given many popular 
addresses on the subject in North America, and his book, 
The New Despotism, has been favorably commented upon 
and frequently quoted by American lawyers. It is also 
reported to have had large sales in the United States in 
recent years. The constitutional system of Great Britain 
is fundamentally different from that of the United States 
of America and of the Dominion of Canada, both Com- 
mon Law and Federal States. There are no written guar- 
antees to any minorities or any special interests in the 
British Constitution, which is in a strict sense merely a 
conventual constitution rather than a written one. The 
conventions in the British Constitution have, however, a 
tremendous influence upon parliamentary action and 
play an important, if intangible, rdle in the decisions of 
British courts. Under the guise of interpreting a statute, 
and following the principles that statutes in derogation 
of the common law must be strictly construed, English 
judges have been able to adopt a series of interpretations 

: on ne Substitution of Rule for Discretion (1915) 9 Am. Pon. Scr. Rev. 

Berle, The Expansion of American Administrative Law (1917) 30 Harv. 
1 Rey. 430; note, Growth of Administrative Law in America (1918) 31 Harv. 
L. Rev. 644; Pound, The Administrative Application of Legal Standards (1919) 
44 A. B. A. Rep. 445; Pillsbury, Administrative Tribunals (1923) 36 Harv. L. 


Rev. 405, 583; Pound, The Growth of Administrative Justice (1924) 2 Wis. 
L. Rev. 321. 


3 BECK, op. cit. supra note 1; Thacher, supra note 1; LouGHRAN, op. cit. 
supra note 1, Foreword, pp. i-xi. 
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not unlike the interpretations of Bills of Rights by courts 
in the United States.* On the other hand, the problems 
of federalism and of the separation of powers exist to 
such a small degree under the system of government of 
Great Britain that Lord Hewart’s criticisms have few 
useful parallels for American problems. The important 
feature, however, of his criticism is that it is backed by a 
strong public opinion in England, and similar criticisms 
are received very sympathetically by the more conserva- 
tive elements of American business and professional 
spheres. The situation out of which Lord Hewart’s book 
developed was largely the product of the excesses of post 
war administrators who were still acting in the spirit of 
war-time crises. It was also for England a period of con- 
siderable economic and social change requiring legisla- 
tion of a socialist trend which inevitably held rights of 
private property less omnipotent than in the previous 
period of industrial expansion. As the United States 
entered a similar phase of social experimentation, so too, 
the owner of large masses of property and those classes 
in the community sympathetic to the position of the peo- 
ple of wealth and power were somewhat distressed by the 
apparent disregard of the rights of creditor classes in 
attempts to improve the position of the debtor classes. 


III. DISRESPECT FOR LAW IN GENERAL 


In neither England nor the United States has there 
been much popular support over any considerable period 
of time for the current administration of statute laws. 
Many of the earlier writers on administrative law pic- 
tured it as a development to liberalize and to render more 
efficient the administration of justice. It has been com- 
pared with the development in England of courts of 


4Dicey, THE Law or THE ConstituTION (1915); ANson, LAW OF THE 
ConstT1TuTIon, vol. 1 (1922), vol. 2 (1907-8); Plucknett, Bonham’s Case and 
Judicial Review (1926) 40 Harv. L. Rev. 30; Keitrn, ConstiruTionaL LAw 
oF THE BritisH Dominions (1933). 


5 Supra note 2. 
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Equity which developed both new principles of justice 
and a new and more efficient technique of applying those 
principles. For so many years writers could prophesy 
and talk about beginnings because, after all, problems 
of administration did not so vitally touch the economic 
classes of the nation as they do at the present time. Now 
debtor governments everywhere are engaged in great 
experiments of both social and economic significance, the 
success or failure of which materially affects the day-to- 
day living conditions of millions of people. The initia- 
tive of experimentation appears to have passed from the 
hands of private business and into the hands of govern- 
ment. Whereas in Europe bankrupt nations can only 
make political experiments, in America bankrupt busi- 
ness seems to be able only to engage in political demon- 
strations. We have just watched the sensational rise, the 
tragic decline, and the sudden collapse of the experiment 
under the National Industrial Recovery Act. Individ- 
uals sympathetic to the attempts of modern government 
must face the weaknesses of administrative law and ad- 
ministration generally. At times the problem seems to 
be one of a defective educational system. One recalls 
sadly the fact that the high standard of the British Civil 
Service was attained chiefly through reforms in the edu- 
cational world, beginning with the Universities of Oxford 
and Cambridge, but that reform took several generations 
to produce results.° The closeness of problems at the 


® Professor Graham Wallas, Government (1928) Pusiic ADMINISTRATION 


“So, by the middle of the nineteenth century the growing complexity of 
social organization was calling for positive Government; the negative Gov- 
ernment of the eighteenth century was breaking down, if only because of the 
actual breakdown in health of the Ministers who tried to direct it, and you 
had in the background a certain amount of positive Indian experience and 
Bentham’s enormous mass of inventions (Talleyrand, for instance, said of 
Bentham, just before his death, ‘All the world has robbed him and yet he re- 
mains rich’). The actual occasion of a new departure, and the introduction of 
a British Civil Service based on the idea of positive creative Government in- 
stead of merely police Government, came from India. In 1840, Sir Charles 
Trevelyan, a brilliant young Indian Civil Servant, who had married Macaulay’s 
sister, came home from India and, as was the custom of the day, was put as a 
mature official into the Treasury in order to advise the Government upon 
organization. No one ever worked so hard as Sir Charles Trevelyan (he 
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present time, the increasing congestion of restless nations, 
in what seems to be a shrinking world, make experiments 
covering several generations sound impossible. Problems 
of education, for the moment, will have to be set aside 
while one struggles with present legal and administra- 
tive instruments. 

The brilliant and somewhat terrifying book, Interpre- 
tations of Legal History, by Roscoe Pound, has pointed 


appears in one of the novels of a less industrious Civil Servant, Anthony 
Trollopoe, under the name of Sir Gregory Gradgrind). Sir Charles, from 
1840 to 1848, found out all the facts of the Civil Service, and began to pre- 
pare in his mind for a drastic change. That change became politically possible 
in 1848, when executive Governments throughout continental Europe broke 
down one after another and were with difficulty recreated in 1849. Looking 
back upon that period in 1875, Sir Charles Trevelyan described his memory 
of what happened. He said, in his evidence before the Playfair Commission, 
‘The revolutionary period of 1848 gave us a shake, and created a disposition to 
put our house in order, and one of the consequences was a remarkable series of 
investigations into Public Offices which lasted for five years and culminated 
in the Organization Report.’ That Report was issued by Sir Charles Trevelyan 
and Sir Stafford Northcote in the winter of 1853-1854, and is the foundation 
of our existing Civil Service. It was based throughout upon the positive idea 
of Government, upon the idea that Government must be carried on by men who 
think as to what ought to be done, instead of merely doing that which must 
be done. The idea frightened some of the ablest of the existing heads of de- 
partments. Sir James Stephen, of the Colonial Office, for instance denied that 
original thinkers were wanted in the Civil Service, ‘Why invite,’ he said, ‘an 
athlete into a theatre where no combat and no reward await him?’ Sir 
James Stephen’s remarks were sent to John Stuart Mill at the East India 
Office, and Mill replied, ‘Mediocrity ought not to be engaged in managing 
the affairs of State.’ The Trevelyan Report, when first published, was, ac- 
cording to Macaulay, laughed at in the Clubs, and had little support in the 
House of Commons. It was, however, followed almost immediately by the 
Crimean War, which was marked by a complete breakdown of the adminis- 
trative side of our Services. An agitation for administrative reform spread 
throughout the country. In consequence, in 1855, the first Civil Service Com- 
missioners were appointed, with the duty of carrying on an independent ex- 
amination of the nominees of Members of Parliament. They had their diffi- 
culties: the idea was new that the nominees of Members of Parliament should 
be subject to criticism by a Commission, and on one occasion Lord Palmerston 
sent to Somerset House, where the Civil Service Commissioners used to sit, 
ordering them to come to him and bring the answers of a certain candidate 
and the papers which they had set, in order that they might be carpeted by 
the Prime Minister. The Civil Service Commissioners, I am proud to say, 
replied that unfortunately their regulations prevented them from doing any- 
thing of the kind, the papers could not go out of their possession, but if the 
Prime Minister would come to their office they would be only too happy to 
show them. Lord Palmerston saw the writing and arithmetic of his nominee 
and ceased to interfere. At first the independence of the Commission had to 
fight against many enemies, but the principle of competition was slowly intro- 
duced, at first by requiring that two or three candidates should appear before 
the Commissioners for each post, and gradually moving in the direction of 
more open competition. The three candidates for each post, when one of them 
was the nominee of an important statesman, sometimes, I am afraid, gave rise 
to evasions. There were two gentlemen who used to be known as the “Treasury 
idiots,’ and if it was very necessary that the nominated candidate should get 
in, he was ordered to compete against these two gentlemen.” 
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out’ that, in periods when men believed they could do 
things, they achieved quite a lot. In periods when a fa- 
talistic contemplative mood dominated writers, they 
achieved relatively little. It is probably a very healthy 
sign that modern writers are militant in their beliefs 
rather than resigned to the continuation of an intolerable 
state of affairs. It is also encouraging that critics of 
modern administration do not indulge in mere vitupera- 
tion without offering any alternatives for present abuses. 


IV. WHAT “ADMINISTRATIVE LAW” IS 


Administrative law can be defined as a body of prin- 
ciples followed by the regular courts of law in deciding 
disputes as to the proper relationship between the three 
powers of government or between an agency or bureau 
of the government and individual citizens, subjects, or 
legal persons.* Necessarily, the courts decide upon the 


7PounD, INTERPRETATIONS OF LEGAL History (1923) VI, pp. 116 ff. 

At p. 126: “With all allowances for such causes, however, it is significant 
that attributing of law to definite conscious human law-givers belongs to the 
two stages of vigorous creative activity. For in the classical period of the 
Roman law we find the same idea, partly, perhaps, as something handed down 
from an earlier stage of legal development, but asserted by men who were 
subjecting everything to the test of reason. Also we find it well marked in 
the analogous stage of modern law, the hegemony of the law-of-nature school 
in the seventeenth and eighteenth centuries. The wise law-giver who discovered 
the dictates of reason, formulated them for his people, and enacted them 
as a code, was the favorite theme of the legal historian of that time. ; 

“In other words, interpretation in terms of creative activity belongs to periods 
of growth by development of new institutions and by absorption or infusion 
from without. Interpretation in terms of authority or Philosophical substitutes 
for authority belongs to periods of rigidity and stability. . . 

8 Report of the American Bar Association Special Committee on Adminis- 
trative Law: 

“At the threshold of such an inquiry is the difficulty of defining administrative 
law. The committee is not impressed with any immediate necessity for at- 
tempting to formulate a precise definition, if, indeed, this is possible. A work- 
ing definition, suitable for present purposes, may be arrived at by taking, as a 
starting point, the traditional separation of governmental powers into legisla- 
tive, executive and judicial, of which the Supreme Court has recently said: 

“*This separation is not merely a matter of convenience or of govern- 
mental mechanism. Its object is basic and vital . . . namely, to preclude 


a commingling of these essentially different powers of government in the 
same hands.’ 


“With such a starting point, the conclusion is difficult to avoid that ad- 
ministrative tribunals represent departures, varying in degree and kind, from 
a rigid application of this doctrine, in fact if not in constitutional theory. The 
committee makes this statement, not in any spirit of criticism or disapproval, 
but in order to facilitate a simple analysis of the subject matter with which 
it expects to deal. For the present, at least, the committee does not intend to 
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extent of their own capacity to review governmental ac- 
tion in accordance with the doctrines of constitutional 
law. These doctrines deal particularly with the prin- 
ciples and theories of the separation of powers into the 
legislative, the executive, and the judicial, together with 
those principles which restrict the right to delegate any 
of the traditional functions of those three powers to ad- 
ministrative agencies.” 


concern itself with questions of broad legislative policy, such as the propriety 
of employing the administrative method in any particular field or of extending 
it to any new field; or with questions as to the constitutionality of the various 
delegations of power to administrative tribunals or of the various recent ex- 
tensions of the federal regulatory power.”—58 Proceedings of the American 
Bar Association (1933) 407, 409. 
a also 60 Proceedings of the American Bar Association (1935) 136, at p. 
“One of the principal reasons we have this bedlam of confusion which we 
dignify with the label of administrative law is that beginning a half-century ago 
the bar did not see to it that some of the barnacles were scraped off our 
judicial machinery so as to equip it for the fast tempo required by our modern 
civilization. So, today we can, if we choose, sit back and do nothing while 
this process of corrosion and undermining of our judicial machinery goes on. 
Even if we agree on our diagnosis of the evil, we can effectively neutralize 
each other’s efforts at a remedy unless we unite on a program. There is not 
one of the 73 odd administrative tribunals in Washington that cannot enlist 
formidable support for continuation in its present form, that does not for 
example have a bar that specializes in practice before it with lawyers that sin- 
cerely believe that any change would be dangerous. But a start must be 


made somewhere, or we shall remain as we are while the procession passes 
by.” 


® Report of the American Bar Association Special Committee on Adminis- 
trative Law: 

“The committee conceives that the fields of inquiry and of activity which 
are legitimately open to it include the following: 


1. The practicality and desirability of achieving a greater measure of 
uniformity, and of observance of due process, in practice and procedure 
before administrative tribunals (including conditions on admission to 
practice) both original and appellate. 

2. The practicality and desirability of achieving a greater measure of 
uniformity in the method and scope of judicial review of administrative 
determinations. 

3. The practicality and desirability of divorcing quasi-judicial functions 
from quasi-legislative and executive functions in some or all of those ad- 
ministrative tribunals in which such a combination of functions now exists ; 
of concentrating the quasi-judicial functions in an independent body having 
the character of an administrative court with appropriate branches and 
divisions and assisted by examiners or commissioners, its decisions to be 
subject to judicial review; and of concentrating the quasi-legislative and 
executive functions under executive officers responsible to the President. 

4. The possibility of further eliminations of duplication and overlapping 
by administrative tribunals. 

5. The practical workings of the various types of administrative ma- 
chinery both in the United States and in foreign countries, with respect 
to their comparative efficacy and their capacity for achieving substantial 
justice. 
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To many lawyers and laymen, however, the phrase 
“administrative law” suggests the rules and principles by 
which administrative agencies formulate their decisions. 
In so far as such rules and principles exist, they should 
and could be included in a complete study of adminis- 
trative law. However, the decisions by these various 
administrative bodies are, as Mr. Justice Holmes ex- 
pressed it, based on, “an intuition of experience which 
outruns analysis.”*® Hence, it must be seriously ques- 


tioned as to whether it is possible to find rules and prin- 
ciples comparable to those said to exist in the common 
law and statute law as it is studied at the present time. 
The attempts to classify common law and statute law on 
the basis of rules, principles, etc., have not been notably 
successful to date. We have a few restatements of the 
law prepared after lengthy and highly expensive surveys 


6. The furnishing of periodical information on current developments to 
the membership of the Association. 

7. Codperation with committees of Congress and with administrative 
officers in the furtherance of changes and reforms which, after study and 
approval by the Association, are deemed desirable. 


“The members of the Association are earnestly urged to communicate their 
suggestions and criticisms regarding this proposed program to the committee.” 
—58 Reports of the American Bar Association (1933) 407, 415. 


10 Chicago, B. & Q. Ry. Co. v. Babcock, 204 U. S. 585, 598, 27 Sup. Ct. 326, 
51 L. ed. 636 (1907): 

“Various arguments were addressed to us upon matters of detail which would 
afford no ground for interference by the court, and which we do not think it 
necessary to state at length. Among them is the suggestion of arbitrariness at 
different points, such as the distribution of the total value set upon the Chicago, 
Burlington and Quincy System, among the different roads making it up. But 
the action does not appear to have been arbitrary except in the sense in which 
many honest and sensible judgments are so. They express an intuition of 
experience which outruns analysis and sums up many unnamed and tangled 
impressions; impressions which may lie beneath consciousness without losing 
their worth. The Board was created for the purpose of using its judgment 
and its knowledge. State Railroad Tax cases, 92 U. S. 575, 23 L. ed. 663 
(1876); State v. Savage, 65 Neb. 714, 768, 769; In re Cruger, 84 N. Y. 619, 
621; San Jose Gas Co. v. January, 57 Cal. 614, 616. Within its jurisdiction, 
except, as we have said, in the case of fraud or a clearly shown adoption of 
wrong principles, it is the ultimate guardian of certain rights. The State has 
confided those rights to its protection and has trusted to its honor and capacity 
as it confides the protection of other social relations to the courts of law. 
Somewhere there must be an end. We are of opinion that whatever grounds 
for uneasiness may be perceived nothing has been proved so clearly and palpa- 
bly as it should be proved, on the principle laid down in San Diego Land & 
Town Co. v. National City, 174 U. S. 739, 754, 19 Sup. Ct. 804, 43 L. ed. 
1154 (1899), in order to warrant these appeals to the extraordinary jurisdiction 
of the Circuit Court.” 

Decrees affirmed. 
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made by the reporters for the American Law Institute, 
but these restatements have yet to be generally accepted 
by the profession. When courts or legislatures approve 
of administrative action based upon intuitive judgments, 
it may be considered that they have enunciated a principle 
of law to the effect that an intuitive judgment is the proper 
one. It is such principles and the field for their use that 
constitute the principles of administrative law as we know 
them at the present time. It is undoubtedly a grave re- 
sponsibility to leave a matter to expert judgment, but in 
the absence of any reservoir of principles or experience 
to which one may appeal for guidance, it would seem 
more logical to follow the intuition of an expert than of 
a nonexpert. From the courts and the legislatures mod- 
ern administrative agencies “steal business,” and, while 
court stipends no longer depend upon the amount of 
litigation before the court, the pride in the ancient craft 
of adjudication is wounded as it becomes necessary to 
narrow the sphere of judicial review. Furthermore, old 
time legislators “view with alarm” present time tenden- 
cies to pass on to experts the making of decisions on de- 
tails in what had previously been purely political spheres. 
The press of legislative business undoubtedly requires the 
experts to expertise, and it is also felt by many that the 
standards of the individual legislator are so pedestrian 
that even with time he lacks the understanding and the 
indispensable high idealism that actuated 19th century 
legislatures. 

The classic political science with its theories of repre- 
sentative government, /aissez faire and the consent of the 
governed, is rapidly being changed by the growth of 
administrative law. As pointed out above, business is 
chiefly engaged in political demonstrations against mod- 
ern theories of government, against legislation to regulate 
the use of property to benefit “the underprivileged.” Per- 
haps the change started thirty or more years ago, but only 
began to be effective in the last decade. In the Pipeline 
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Cases decided in 1913, the significance of this change was 
very frankly noted in the dissenting opinion of Mr. Jus- 
tice McKenna. Protesting against the curbing of monop- 
olistic ownership and abuse of power in the operation of 
interstate oil pipelines by the owners, Mr. Justice Mc- 
Kenna said: 


“The facts of the case do not sustain it except as they exhibit 
the advantages of the possession of property which others do not 
possess. Must it be shared by those others for that reason? 
The conception of property is exclusiveness—the rights of ex- 
clusive possession, enjoyment, and disposition.”*' 


V. ANALYSIS OF CRITICS COMPLAINTS 


The principal complaints made about administrative 
action, as sanctioned by judicial and legislative authori- 
ties in the common law courts of England and the United 
States, seem to be two: First, that the principles or bases 
of the decisions of administrators are biased, disorderly, 
and irrational, and, accordingly, defy any attempts at 
classification and predictability which every real science 


should possess. Secondly, that administrators carry on 
their tasks in secret. a. They merely announce orders 
without giving any indication as to the reasons which 
impel them in making each order.” 6b. In more recent 
years, it has often been impossible to find the complete 
text of these orders and, indeed, the administrators them- 
selves have not been able to keep up with the significance 
of the many changes brought about by their quasi-legis- 
lative bodies.”* 


11 Pipe Line Cases, 234 U. S. 548, 571; 34 Sup. Ct. 956, 960, 58 L. ed. 
1459 (1914). 

12 Thacher, Need of Administrative Tribunals to Review N.R.A. Decisions 
(1934) 1 U. S. Law Week 799; LoucHran, JupiciAL REvIEW oF FEDERAL 
Executive Action (1930) Foreword p. iv; Beaumont S. L. & W. Ry. v. 
U. S., 282 U. S. 74, 86, 51 Sup. Ct. 1, 75 L. ed. 221 (1930); United States 
v. Chicago M. St. P. & P. R. R. Co., 294 U. S. 499, 55 Sup. Ct. 462, 467, 79 
L. ed. 1023 (1935). 

18 Griswold, Government in Ignorance of Law (1934) 48 Harv. L. Rev. 198. 

See also History of Code Amendments in the Statement of Facts in Panama 
Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 (1935). 
In that case one of the charges had to be dropped when it was discovered 
after litigation had commenced that unknown to government attorneys the effect 
of certain amendments to the petroleum code was to repeal the sections under 
which the charges had been made. 
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Lack of Predictable Bases for Decision. As to the first 
complaint, the history of the common law shows that it 
developed to meet the needs presented in a series of prac- 
tical problems arising from day to day. After a set of 
principles had been accepted for some time, attempts 
were made—never very successful attempts—to ration- 
alize the principles of law on some systematic basis. Pre- 
dictability could be achieved in certain fields. So also may 
predictability be achieved in certain fields of administra- 
tion. But, as a general system, common law and equity 
developed as a series of ad hoc solutions calling for the 
introduction of new judicial remedies and new legal 
principles to cover new cases as they arose. One hesi- 
tates, at this point of legal development, to call attention 
to the classic lectures of Professor Maitland on the 
Forms“ of Action and Equity, and yet, unless one under- 
stands how most of the common law was developed from 
the expanding use of the writ of trespass and how equity 
depended largely upon the personality of the Lord Chan- 
cellor even down until the 19th century, it is impossible 
to understand our present-day legal system. The abuses 
of the courts of equity in 18th century England; for 
example, speculating with monies paid into court’’ and 
the dilatoriness of Lord Eldon in the first quarter of the 
19th century because of the pressure of his fee-hunting 
tactics show how recently the courts of law have achieved 
respectability even in England.** It is an empty and 

14 MAITLAND, LECTURES ON EQUITY AND THE Forms oF Action (1909). 

15 HotpswortH, A History oF ENGLisH Law (1922) vol. 1, pp. 439 ff. 


— A History oF EnciisH Law (3rd ed. 1922) vol. 1, 
pp. “Oo: 

“The delays under Lord Eldon were notorious. They arose partly from the 
desire to consider so carefully each case that permanent and final justice should 
be done; and for this reason it must be admitted that to some extent the delays 
which troubled the suitor were a permanent gain to the system of equity. 
They partly also arose from a dilatory habit of mind which tended to grow 
upon him at a time when the expanding population and commerce of the 
country were bringing into still stronger relief the defects of the court. A 
judge should, it is true, take time to consider a doubtful case. But Lord Eldon 
would often express a clear opinion after hearing the argument and then, as 
Campbell says, ‘he expressed doubts—reserved to himself the opportunity for 
further consideration—took home the papers—never read them—promised judg- 
ment again and again—and for years never gave it—all the facts and law con- 








\¢ 
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irritating truism to say that we are engaged in a period of 
transition and expansion, because the law, as we know it, 
is always in a period of transition and expansion. When 
the corpus juris civilis of Roman Law was adopted un- 
der the Emperor Justinian, it was hoped that a final 
crystallization of legal principles had been achieved. 
Commentaries on the code were forbidden. Yet, very 
soon after, the commentaries appeared and have ap- 
peared on every subsequent attempt to codify law. These 
commentaries have, in time, largely replaced the codes 
as the authoritative source of law.’ The American Law 
Institute has, in modern times, tried to provide codes of 
a sort for various subjects of common law. Mr. Chief 
Justice Hughes, in one of his very illuminating ad- 
dresses, at one meeting of the American Law Institute, 
pointed out that while the work being done by the In- 
stitute in the restatement of law is necessary and useful 
work; nevertheless, the task of the judges would have 
to be continued.” ‘That task was the creation of new 


nected with it having escaped his memory.’ Yet Romilly, from large personal 
experience, said that however long he took to consider a cause, he had rarely 
known him to differ from his first impression.” 

Ibid pp. 470-1: 

“From the date of this statute the Chancellor proceeded to enlarge his juris- 
diction. Lord Hardwicke adjudicated upon almost every question which a 
jurisdiction in bankruptcy involved. The immense patronage and large in 
which thereby accrued to the Chancellor sufficiently explain the eagerness with 
which the jurisdiction was assumed, and the tenacity with which it was re- 
tained. Though many questions arising in bankruptcy were capable of being 
tried, and often were sent by the Chancellor to be tried, by a court of law, 
it came to be thought that it would be impossible for any but the Chancellor to 
administer the jurisdiction. The absurdity of burdening an overworked court 
with this mass of business is obvious; and the evil results were increased by 
the method in which original jurisdiction in bankruptcy was exercised.” 

(Note to above extract.) In 1826, the fees paid to the Lord Chancellor 
were £12,601 6s. 44; Lord Eldon at first doubted his moral right to touch 
these fees; but after consideration he overcame his scruples, Campbell, Chan- 
cellors vii 675n. 


17 BucKLAND, A TExTBOOK OF RoMAN LAw (1921) p. 40 ff. 


18 Remarks of Chief Justice Hughes before the meeting of the American Law 
Institute, held at the Hotel Mayflower, Washington, D. C., on Thurs., May 4, 
1933, at 10 A. M.: 

“In reading the introduction to the Restatement, I was struck by the phrase— 
‘the authority of the Institute.’ The accuracy of the statements of the law, it is 
said, rests upon that authority. The phrase directs attention to the purpose 
of the Restatement. It is not a symposium. It is not a masterly exposition of 
the disagreements of the learned. Not the least remarkable feature of the 
Restatement is the absence of dissenting opinions. No doubt they exist, but 
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legal principles and new juristic standards to apply to the 
new Cases constantly coming into the court. The objec- 
tion, then, to administrative law is not peculiar. It is an 
objection to a dynamic system of law rather than a static 
one. 

Procedural Reforms. The second type of criticism 
for the administration at the present time appears to 
offer greater scope for reform; that is, in the matter of 
procedure and particularly in the matter of public rec- 
ords from which the public and persons especially inter- 
ested in the orders of an administrative body may get an 
authoritative text.” There is, in the question of proce- 


they do not obtrude. There may be a suggestion of what Mr. Justice Holmes 
once termed, in writing for the Court, a ‘delusive certainty,’ but, at all events, 
differences have yielded to a statement which leaves no trace. It is not too 
much to say that this is the most remarkable manifestation of a talent for 
co@perative effort that our legal history affords. 

“The effort has been put forth in the quest of clarity and certainty. How 
far will the object be attained? Reason, which aids that quest, keeps the goal 
well in advance of the pursuit. The dissenting opinions, if they exist, will 
undoubtedly find expression. The earnest souls who adorn our schools and 
are the glory of our Bench and Bar will not forego their inexorable demand 
for a realistic approach and new and better rules. Reason has a way of 
playing havoc with ‘authority.’ But allowing full opportunity for the es- 
sential processes of reason, we must not lose sight of the great objective. The 
law is not an end in itself; it does not exist simply for the play of wits. The 
law governs the relations of men and women in an ordered society. They are 
entitled, so far as is humanly possible, to know the rules that govern them 
and to have these rules applied consistently. Clarity and certainty are thus 
desirable ends, but they cannot be attained even measurably without codperative 
efforts, in and out of courts, which seek to develop a coherent jurisprudence. 
The authority of the Institute is the authority of a coOperative effort of the 
most intelligent and expert sort. It stands opposed to mere impressionism. 
The Restatement will foster analysis, rather than displace it. It will promote 
examination of principles, rather than discourage it. It will tend to diminish 
the careless use of digests and cyclopedias. Focusing attention on definite 
propositions, it cannot fail to facilitate discussion and improvement. 

“The quest of certainty may be endless, and the goal may be unattainable, 
but progress is practicable. The Institute in securing this expert endeavor 
in the statement of the law is the most helpful agency of that progress. I 
congratulate you upon what you have achieved and upon the opportunities that 
lie before you.” 


~ See Griswold, Government in Ignorance of Law (1934) 48 Harv. L. Rev. 
19 


The digest of administrative orders appearing in such publications as the 
United States Law Week shows the need for the official report. But even that 
temporary expedient of unofficial digests cannot be complete because of the 
varying practices of different administrative boards. One may contrast the 
generous display of material coming from the Securities and Exchange Com- 
mission with the great scarcity of material supplied by the National Labor 
Relations Board. Other federal departments and officers sometimes have their 
orders published periodically as, for example, the extremely valuable publica- 
tion known as “Treasury Decisions.” 

The problem of codrdinating all the manifold orders of the administrative 


- 
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dure, greater possibility for order and form than in the 
principles which are to govern the application of a stat- 
ute. Some of the federal administrative bodies such as 
the Interstate Commerce Commission, the Board of Tax 
Appeals, the Federal Trade Commission, the Federal 
Communications Commission, and, most recently, the 
Securities and Exchange Commission, have published de- 
tailed rules of procedure comparable to rules of court 
formulated by judges. These rules have been evolved 
only as a result of experience and criticism, and are con- 
stantly changed in the interest of simplification and effi- 
ciency. These bodies, however, do not attempt as yet to 
impose any technical rules of evidence and the bases for 
their decisions accordingly cannot be so carefully scruti- 
nized as in the case of courts of judges. On the other 
hand, they do have records of evidence submitted to them 
by interested parties which offer material for decision so 
extensive and detailed as to make it a practical impossi- 
bility for any outsider, and sometimes a reviewing court, 
to find controlling facts for administrative action. In the 
interest of placing the responsibility for a decision more 
definitely upon a record, administrative bodies should 
adopt some selective process instead of the present chaotic 
mass of relevant but unimportant material. The Supreme 
Court has, from time to time, objected to the unfortunate 
habits of utilities commissions and courts in arriving at 
decisions in a mysterious and indefinite fashion.” 


agencies will be solved in part by the publication of the Federal Register. 
See 49 Srar. 500 (1935). The Act, however, provides only for publication of 
orders, and an annual consolidation for each department is most desirable. 

20 Beaumont, S. L. & W. Ry. v. United States, 282 U. S. 74, 51 Sup. Ct. 1, 
75 L. ed. 221 (1930); at pp. 86-87: 

“The Commission’s failure specifically to report the facts and give the 
reasons on which it concluded that under the circumstances the use of the 
average or group basis is justified leaves the parties in doubt as to a matter 
essential to the case and imposes unnecessary work upon the courts called upon 
to consider the validity of the order. Complete statements by the Commission 
showing the grounds upon which its determinations rest are quite as necessary 
as are opinions of lower courts setting forth the reasons on which they base 
their decisions in cases analogous to this. Wichita R. R. v. Public Utilities 
Commission, 260 U. S. 48, 58, 43 Sup. Ct. 51, 67 L. ed. 124 (1922). And we 
have recently emphasized the duty of such courts fully to state the grounds 
upon which they act. Virginian Ry. v. United States, 272 U. S. 658, 675, 47 
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There is another practical difficulty in finding the text 
of administrative decisions or orders, but this applies 
chiefly to the more recently-created bodies.” There are 
highly-organized Interstate Commerce Commission Re- 
ports, Federal Trade Commission Reports, Decisions of 
the Board of Tax Appeals, Opinions of the Attorney- 
General, and Treasury Decisions. A similar set of reports 
should be published by each of the important new regula- 
tory agencies. The difficulty of finding the text of these 
new sources of law became perhaps the most important 
basis for decision in the Panama Oil Company Case, the 
first of the Supreme Court decisions to strike a body blow 
of importance at the corpus of the New Deal.” Indeed, 
as is well known, neither the government nor the peti- 
tioners knew what the regulatory code really contained 


Sup. Ct. 222, 71 L. ed. 463 (1926); Lawrence v. St. Louis-San Francisco Ry., 
274 U. S. 588, 591-592, 47 Sup. Ct. 720, 71 L. ed. 1219 (1927); Arkansas Com- 
mission v. Chicago, R. I. & P. R. Co., 274 U. S. 597, 603, 47 Sup. Ct. 724, 
71 L. ed. 1224 (1927); Hammond v. Schappi Bus Line, 275 U. S. 164, 171 
48 Sup. Ct. 66, 72 L. ed. 218 (1927); Cleveland, C., C. & St. L. Ry. v. United 
States, 275 U. S. 404, 414, 48 Sup. Ct. 189, 72 L. ed. 338 (1928); Baltimore 
& Ohio R. Co. v. United States, 279 U. S. 781, 787, 49 Sup. Ct. 492, 73 L. ed. 
954 (1929). And the Commission is not excused by the fact that the carriers 
presented evidence on a group basis or by the omission of the southwestern 
lines in their petition for a rehearing to object to the use of averages. The 
proceedings before the Commission were for the determination of what divisions 
are and for the future will be reasonable. Here the issue is whether the Com- 
mission’s amended determinations and the order based on them are valid. 
Appellants are not estopped from assailing the averages or groups adopted. 
A sound basis for the rule or formula prescribing the divisions is essential to 
compliance with the Act.” 

United States v. Chicago M. St. P. & P. Ry. Co., 294 U. S. 499, 510-11, 55 
Sup. Ct. 462, 467, 79 L. ed. 1023 (1935) : 

“We would not be understood as saying that there do not lurk in this report 
phrases or sentences suggestive of a different meaning. One gains at places 
the impression that the commission looked upon the proposed reduction as some- 
thing more than a disruptive tendency; that it found unfairness in the old rela- 
tion of parity between Brazil and Springfield; and that the new schedule in its 
judgment would confirm Milwaukee in the enjoyment of an undue proportion 
of the traffic. The difficulty is that it has not said so with the simplicity and 
clearness through which a halting impression ripens into reasonable certitude. 
In the end we are left to spell out, to argue, to choose between conflicting 
inferences. Something more precise is requisite in the quasi-jurisdictional 
findings of an administrative agency. Beaumont, S. L. & W. R. Co. v. United 
States, 282 U. S. 74, 86, 51 Sup. Ct. 1, 75 L. ed. 221 (1930); Florida v. United 
States, 282 U. S. 194, 215, 51 Sup. Ct. 119, 75 L. ed. 291 (1931). We must 
know what a decision means before the duty becomes ours to say whether it is 
right or wrong.” 

21 See comment of writer in note 19 supra. 


22 Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 
446 (1935). 
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until the litigation was well under way. And the texts 
of executive orders were very hard to find even for the 
purpose of making the briefs. A scheme has been formu- 
lated and embodied in a statute to deal with the problem 
of executive and administrative orders by the publication 
of a Federal Register. Such a publication has been in 
existence in England for many years now. It is called 
Statutory Rules and Orders. The importance such a 
publication may have has been often commented upon by 
English writers. On a purely physical basis the size of 
Statutory Rules and Orders is about ten times that of the 
average statute book. That publication of orders in such 
a manner will not solve the problem is clear. Further 
control has been advocated as necessary in England and 
on a practical basis is necessary in the United States.” 
Everyone who has tried to check the effect of a series of 
amending statutes to any large act realizes the tremendous 
labor and uncertainty as to what the law finally is. At 
the present time, it is apparent that the significance of law 
in action depends, not merely upon a knowledge of texts 
of statutes but upon knowledge of the text and significance 
of a great many executive orders. The purely mechan- 
ical task of getting all these orders together and finding 
out their significance is one which the ordinary practi- 
tioner simply cannot perform. Even with the official 
publication of the Federal Register we shall still have the 
period of great uncertainty as to the meaning of these 
thousands of executive orders until the more controver- 
sial ones can be interpreted by the federal courts. More- 
over, in the past, English experience shows that they are 
issued as interlocutory or temporary and retain that status 
for some years. Various means have to be adopted to 
insure that all orders, both temporary and final, are ap- 
propriately indicated in some official survey comparable 
to the United States Code in the purely legislative field. 


23 Wiis, THE PARLIAMENTARY PowerS OF THE DEPARTMENTS (1933) 
pp. 146 ff., 160-169. 
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It is suggested that interpretations of the meaning of these 
orders is part of the function of the Attorney-General, but 
as the government is becoming the most frequent and 
most powerful litigant in the courts, and as the Attorney- 
General is the titular law adviser to the government, a 
fair respect for such rules can only be secured by giving 
them to a more impartial official personage. 

It will be discussed later whether formal reclassifica- 
tion of administrative functions should be made. If that 
can be achieved, surely one of the most obvious reforms is 
the creation of a person or tribunal whose task shall be to 
codrdinate and interpret the effect of thousands of admin- 
istrative rulings now so involved that very frequently the 
law advisers to the government do not know what they 
mean. In the field of judicial procedure there is a move- 
ment to secure more declaratory judgments and advisory 
opinions as to the meaning of recent legislation.* The 
advisory opinions probably cannot be rendered by “con- 
stitutional courts.” Declaratory judgments to a limited 
extent probably may be handed down by “constitutional 
courts,” but it would seem that a much graver problem 
is the one which we have discussed. An administrative 
body with the independence of the judiciary and a posi- 
tion of prestige could fittingly interpret executive orders 
in such a way that questions for declaratory judgments 
could be more accurately formulated and that early re- 
view by courts of the meaning and constitutionality of 
new legislation more effectively and rapidly could be 
disposed of. From time to time an administrative appel- 
late tribunal has been proposed.” Surely one of its most 
useful functions would be that of interpreting adminis- 
trative rulings. 

One of the most intriguing suggestions for adminis- 
trative procedural reform has been the establishment of 


24 Borchard, The Constitutionality of Declaratory Judgments (1931) 31 Cou. 
L. Rev. 561. 


*5 See 60 A. B. A. Rep. 136 (1935) ; Editorial (1935) 21 A. B. A. J. 133. 
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a separation of administrative functions similar to the 
traditional separation of powers under the Constitution 
of the United States and of the states.** It is thought that 
in the administrative field we now have that union of 
powers which, to the founders of the Constitution, repre- 
sented the extremes of tyranny and despotism. In one 
individual is the power to make orders for future action. 
He then investigates the conduct of people subject to 
those orders and formulates a case against individuals 
who, in his opinion, have violated his own orders.” Final- 


26“). Segregation of Judicial Functions—lIn principle and with certain ex- 
ceptions, the judicial functions of federal administrative tribunals should be 
divorced from their legislative and executive functions, and should be placed 


(a) preferably in a federal administrative court with appropriate 
branches and divisions including an appellate division or, failing that 
(b) in an appropriate number of independent tribunals (or a combi- 
nation of such tribunals and an administrative court) analogous to the 
Court of Claims, the Court of Customs and Patent Appeals and the Board 
of Tax Appeals, 
in either case the tribunal to be limited to judicial functions, its members to 
hold office during good behavior or at least for long terms of years, the tribunal 
to have power to make use of commissioners or examiners and to establish 
branches and hold hearings anywhere in the United States, and its decisions to 
be subjeat to judicial review to the full extent permitted by the Constitution. 
In the future, no judicial power should be delegated by Congress to any non- 
judicial tribunal other than in accordance with the foregoing.” (Report of the 
Special Committee on Administrative Law, Report of the American Bar Asso- 
ciation, vol. 59, 1934, p. 539.) 

27 Thacher, Need of Administrative Tribunals to Review N.R.A. Decisions 
(1934) 1 U. S. Law Week 799: 

“Review Nor Provinep. The National Recovery Act, itself, sets up no 
system of administrative review and provides no statutory method for the 
review of administrative decisions under the Act of Congress. The ordinary 
legal and equitable remedies must therefore be pursued, a most cumbersome, 
uncertain and unsatisfactory process for the speedy determination of the vital 
questions which are bound to arise affecting the liberty and property rights 
of the individual. 

“To leave these questions to the haphazard determination of various courts, 
if and when extraordinary remedies may be granted enjoining or directing of- 
ficial action, or when the Government decides to prosecute those who violate 
the Code, will vastly confuse and encumber the administration of the law 
and will be a virtual repudiation of the Government’s obligation to afford 
the individual the prompt and effective protection of the law. 

“ADMINISTRATIVE TRIBUNALS. Competent and independent administrative 
tribunals for the prompt determination, upon a full record made at a fair trial 
of questions arising under the National Industrial Recovery Act, with provisions 
for speedy review of their decisions upon the administrative record in the courts, 
should be constituted and set up at once. 

“Until quite recently the Codes were in a formative stage, but it is now 
stated upon high authority that we are entering upon a period of vigorous 
and continued enforcement of compliance with the Codes. Back of the Code 
Authority, it is said, enforcing its rules, will be the power of the United 
States Government. But remembering Marshall’s words, in this very process 
of enforcement, it is one of the first duties of government to afford the pro- 
tection of the laws to the individual, whenever he receives an injury. One 
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ly, he acts as prosecutor and judge in the trial of the 
violator, and is not human if he does not sometimes ignore 
facts in his desire to justify his own previous conduct. 
Accordingly the reformers would have it that one branch 
of the administrative power be alone responsible for the 
formulation of rules regulating the future conduct of 
citizens. Another branch of the administrative would 
investigate alleged violations of those rules and decide 
whether or not to instigate prosecutions. Finally, a quasi- 
judicial tribunal, entirely free from any other adminis- 
trative unit would try the case and pass upon both the 


should not doubt that the President will enforce this duty upon his subordinates. 
Spelling Revolution without an R may depend upon its performance. 

“May I, in this connection, quote the words of a student and a teacher in 
the field of Administrative Law, who has given much thought to these prob- 
lems—Professor Felix Frankfurter— 


“ ‘Nothing less is our task than fashioning instruments anc processes at 
once adequate for social needs and protective of individual freedom.’” 
Compare with above the following report of some proposals for English 

Administrators. 

“Of the Committee’s conclusions on this matter Mr. Robson writes: 

“ “By the simple device of declaring the “true” judicial functions must reside 
with the Courts except in special circumstances, but that quasi-judicial func- 
tions may be given to administrative tribunals, the Committee in effect rec- 
ommend that decisions which require consideration of high state policy in the 
field of social administration shall, as hitherto, remain within the scope of 
ministerial action. In this way a false analysis is turned to good purpose in 
distinguishing the things which are Czsar’s from those which are not. Once 
again we are muddling through! 

“What, rather, would appear to call for criticism is the Committee’s sug- 
gestion that where a Minister, by reason of his views on policy, is likely to be 
biased in exercising a quasi-judicial function, ‘the judicial functions which 
must be performed before the ultimate decision is given and on which that 
decision must be based should be entrusted by Parliament to an independent 
Tribunal whose decision on any judicial issues should be binding on the Min- 
ister when in his discretion he completes the quasi-judicial decision by ad- 
ministrative action.’ 

“If the Minister is left free to exercise his discretion as to the ultimate issue 
it is difficult to appreciate in what sense the decision of the independent tri- 
bunal would be binding on him; if, on the other hand, such decision was to be 
effectively binding on the Minister, it is equally difficult to appreciate in what 
sense he would be free to exercise his discretion. The Committee’s suggestion 
appears to be an unsuccessful attempt ‘to have it both ways; either we must 
accept the principle of ministerial responsibility with all its implications, or 
else we must place the responsibility for policy elsewhere. The truth of the 
matter appears to be that in quasi-judicial decisions there is necessarily an 
irreducible minimum of discretion, the proper exercise of which must ultimately 
depend on the character and ability of the person exercising it. Perhaps the 
best means of securing that discretion shall be properly exercised is to couple 
it with responsibility; to divorce it from responsibility, as the Committee’s 
suggestion would appear to entail, is to lose a most valuable safeguard against 
its arbitrary exercise.” Arthur Suzman, Administrative Law in England: A 
Study of the Report of the Committee on Ministers’ Powers (1933) 18 Iowa 

+ Rev. 160, 174, 











310 THE GEORGE WASHINGTON LAW REVIEW 


meaning of the rule and the question of guilt. In this 
way that impartial adjudication found in courts of justice 
could be secured within an administrative system. This 
subdivision of functions has already taken place, it is 
claimed, to a high extent in administration of customs and 
internal revenue statutes. It has resulted in a greater 
respect for the administration of the law in those fields.” 


28 See BLACHLY and OATMAN, ADMINISTRATIVE LEGISLATION AND ADJUDICA- 
TION (1934), particularly chapters 10, 11, 12. At p. 280: 

“The administrative tribunals. What type of administrative tribunals shall 
be established? How shall these tribunals be organized? Before trying to 
answer the foregoing questions, let us glance at the existing tribunals. We 
have seen that within the federal government there are at least nine different 
general types of authorities carrying on administrative adjudication, as well as 
three types of related agencies, which by slight changes in set-up or in func- 
tion might well be classified as administrative tribunals. It is true that several 
of these types of authorities are primarily exercising other functions, and are 
only incidentally administrative tribunals. Nevertheless, we are forced to 
admit that there is a good deal of variety in federal administrative courts. 

“Can there not be a great simplification of these different types of authori- 
ties? Is it necessary that we retain, in any system, some administrative tri- 
bunals which carry on special administrative functions, some which carry on 
regulatory functions, some whose functions are largely investigatory, some 
which are really judicial courts but which serve incidentally as administrative 
courts, some which in theory are advisory bodies but in practice are adjudicat- 
ing agencies, some which are licensing authorities, some which are primarily 
conciliatory and mediating” authorities, and some which are executive and 
administrative authorities ? 

“If our distinctions between administration and administrative adjudication, 
and our analysis of the differences that should exist between the function of 
administration and the function of control, are correct, there is no necessity for 
these numerous types of administrative judicial agencies. The administrative 
authority should have a wide power of making decisions which are recognized 
as being fundamentally administrative in nature even though such decisions 
involve the interpretation of law, the finding of facts, and the application of 
the law to the facts. Only when objection is made to such decisions should 
administrative adjudication take place. 

“(a) It is entirely possible to establish administrative courts solely and ex- 
clusively for the purpose of controlling administrative action by deciding the 
controversies arising therefrom. Since the function of these tribunals is that 
of control, they should be organized outside of the active administration, and 
not, as is the case with some administrative tribunals already discussed, inside 
some department or agency. 

“The number of such administrative tribunals, and the particular functions 
which they are to perform, would depend almost entirely upon the practical 
consideration whether a sufficient number of cases may be expected to arise in 
connection with a given function to require the establishment of a special 
lower tribunal for such cases. From this viewpoint, several kinds of special 
tribunals, already in existence, would be needed under any system; especially 
tribunals for customs cases, tax cases, patent cases, veterans’ cases, civil service 
cases, longshoremen’s and harbor workers’ cases, and perhaps other types of 
cases which arise in very large numbers. 

“(b) It might be advisable, also, to establish a special lower tribunal for 
cases arising in connection with the regulatory functions of the government, 
such as the regulation of interstate commerce, the regulation of securities and 
stock exchanges, the regulation of banks, stockyards, and so on. It may be 
that, if the NRA is given more powerful and direct administrative functions, 
the number of quasi-judicial controversies resulting from its actions will be 
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The purpose of administration, as frequently pointed out, 
is to secure speedy and summary disposition of causes.” 
The dilatoriness of courts of justice is now well known. 
Apart from the questions of technical separation of func- 
tions this duplication of the separation of powers in the 
administrative field superimposed upon the already dila- 
tory court procedure will, in some phases, destroy any 
possibility of a speedy disposition of a cause.” While it 
may be useful for some branches of administration, an 


sufficient to warrant the establishment of a special lower tribunal to handle 
such cases. 

“(c) In addition to these special lower tribunals, there should be a general 
lower administrative court to hear in first instance the miscellaneous cases that 
arise from the functioning of all government services for which no special ad- 
ministrative tribunal is provided.” 


29 Crowell v. Benson, 285 U. S. 22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932). 

Mr. Chief Justice Hughes at 46: 

“Apart from cases involving constitutional rights to be appropriately enforced 
by proceedings in court, there can be no doubt that the Act contemplates that, 
as to questions of fact arising with respect to injuries to employees within the 
purview of the Act, the findings of the deputy commissioner, supported by evi- 
dence and within the scope of his authority, shall be final. To hold otherwise 
would be to defeat the obvious purpose of the legislation to furnish a prompt, 
continuous, expert and inexpensive method for dealing with a class of ques- 
tions of fact which are peculiarly suited to examination and determination by 
an administrative agency specially assigned to that task.” 

The fear that the Court’s opinion in this case would encourage litigious 
employers and insurance earners frequently to dispute commissioners’ awards 
does not seem to have been borne out by subsequent events——The Annual 
Reports of the United States Employees Compensation Commission. 

While speed in disposition of cases is most important in all administrative 
proceedings, quick administrative action free from court intervention is in- 
dispensable in the settlement of labor disputes. The dangers to be appre- 
hended in a labor controversy are either an expensive and destructive strike 
or the complete collapse of the labor union. Mediation alone has in the past 
succeeded in obviating these difficulties. FRANKFURTER AND GREENE, THE La- 
BOR INJUNCTION (1930). 

The functions of the National Labor Relations Board, as mediators in labor 
disputes, are seriously imperiled, therefore, by even temporary injunctions. 
See Labor Board Impeded by Injunction Suits (1936) 3 U. S. Law Week 450. 


30 For the latest proposals of an administrative tribunal see An Administra- 
tive Court (1936) 3 U. S. Law Week 433, in which the bill $.3787 “to estab- 
lish a United States Administrative Court to expedite the hearing and deter- 
mination of controversies with the United States,” is summarized. 

The judicial review for constitutional purposes may not be satisfied in such 
a tribunal and one will be confronted with the delay and duplication of review- 
ing agencies such as are discussed above in the text of this article. The new 
administrative court would have about forty associate justices and a chief justice 
and would be divided into trial divisions and appellate divisions, each being sec- 
tioned with reference to subject matter. Final judgment will be reviewable 
by the Supreme Court of the Uinited States. 

See also Thacher, Need of Administrative Tribunals to Review N.R.A. Deci- 
sions (1934) 1 U. S. Law Week 799; BLacHLy and OatMan, ADMINISTRA- 
TIVE LEGISLATION AND ApjupDICATION, loc. cit.; Report of the Special Com- 
mittee on Administrative Law, 60 A. B. A. Rep. 136 (1935); Editorial (1935) 
21 A. B. A. F. 122. 
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alternative device adopted by the Interstate Commerce 
Commission should also be considered. It is an informal 
procedure like an arbitration in which the parties agree 
to be bound by the award of a representative from the 
commission field staff. 

The American Bar Association has created a special 
committee to study the problems of administrative law.” 
The committee has expressly disclaimed any attempt to 
pass upon the constitutionality of the recent federal legis- 
lation. It has, however, appealed to some form of a 
higher source of information, because it appears to hold 
that there is a great need, at the present time, for a reclas- 
sification of the functions of administrative boards. The 
combination of two or three of the powers of government 
‘in these administrative boards seems to the committee to 
be an unsuitable combination. Judge Thomas Thacher, 
a former Solicitor-General of the United States, made an 
address on the subject of the administration of NRA 
some months ago.” He also advocated the reclassifica- 
tion of administrative functions within the NRA and 
pointed out the need for some body that could act judi- 
cially, during the process of administration itself. Bachly 
and Oatman, in their recent monograph, Administration, 
Legislation and Adjudication, seem also to feel the need 
for a separation of powers within the administrative 
process.** They point out the success of such an arrange- 
ment in the collection of the revenues by the United States 
Government. The various collectors of internal revenue 
make the assessments which can very promptly be ob- 
tained from the citizen by rather summary methods and 
the matter is later adjudicated on the question of right in 
quasi-judicial tribunals or the Court of Claims. It is the 
essence of a successful administration that practical results 

81 See Reports of Special Committee of the American Bar Association on 


Administrative Law, 58 A. B. A. Rep. 407 (1933); 59 A. B. A. Rep. 539 
(1934); 60 A. B. A. Rep. 136 (1935). 


32 Thacher, supra note 1. 
33 Supra note 28. 
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can be obtained in a short time. Governments notoriously 
are in need of money and the courts have to sanction sum- 
mary processes before that need may be satisfied. Any 
injustices are dealt with by a series of refunds, but for 
the time being the government has the use of the money.” 
In other fields of administrative activity any increase in 
the number of agencies of tribunals which have to pass 
upon a given case means increased delays. The problems 
in the utility field where courts have most freely inter- 
fered with the decisions of administrators show the break- 
down of administration as a speedy and efficient method 
of disposing of causes. For example, after ten years of 
bickering, the New York Telephone Case was returned 
to the original commission by the Supreme Court.* The 
evaluation of the interstate railroads was started in 1913*° 
and has only recently reached the stage for final test in 
federal courts. Meanwhile, rates have been fixed and ex- 
cess earnings recaptured as authorized under section 15a” 
on the basis of preliminary or tentative evaluations. The 
railroads are still unable in most cases to earn a fair re- 
turn. The recapture clause had to be repealed for it was 
an impractical,” if not impossible, piece of administra- 


84 See Phillips v. Commissioner, 283 U. S. 589, 51 Sup. Ct. 608, 75 L. ed. 
1289 (1931); but cf. Rickert Rice Mills, Inc. v. Fontnot, (1936) 3 U. S. Law 
Week 410, quoted infra note 55; and Great Northern Ry. v. Weeks (1936) 
3 U. S. Law Week 473. 

35 See » thinconrcioa Tue Pusiic AND Its GovERNMENT (1930) p. 104: 

“The New York Telephone case proves conclusively why the prevalent Su- 
preme Court doctrine does not work; it also proves why, in the vernacular, 
it is being ‘worked’ 

“The estimates of value thus ranged from $366,915,493 to $615,000,000, with 
a corresponding spread in the return thereon from $25,635,000 to $49,200,000. 
Between the two valuation estimates by the Company’s own experts there was 
a disparity of more than $86,000,000. Yet all these estimates purported to be 
based on the requirements of Supreme Court decisions, and at the end of 
ten years the final guess remains in doubt! Moreover, much new capital has 
been added since the date of these estimates, new problems of depreciation 
have arisen, and, indeed, the whole process of valuing the property now in 
use, must, according to the theory of present value, start all over again.’ 

See New York Telephone Co. v. Maltbie, et al., 291 U. S. 645, 54 Sup. Ct. 
443, 78 L. ed. 1041 (1934). 


38 Act of March 1, 1913, c. 92, 37 Star. 701. 
°7 Act of Feb. 28, 1920, c. 91, § 422, 41 Star. 488. 


88 This recapture provision was repealed by the Act of June 16, 1933, c. 91, 
title 2, § 205, 48 Srar. 220. 
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tive procedure. The railroads which in 1910 were en- 
trusted to the fostering care of the Interstate Commerce 
Commission successfully defied most of its remedial plans 
and such bodies as the committee headed by the late Pres- 
ident Coolidge pointed out® that “while the railroads 
complained” about their hard luck in resisting govern- 
mental regulations they had neglected any intelligent ex- 
perimentation with the improvement of rate or service or 
changes in rate schedules. In was pointed out by Mr. Jus- 
tice Brandeis in his famous dissenting opinions® that the 
mentality of railroad management seemed to be chiefly 
concerned with complicated judicial battles rather than 
with the efficient management of their systems. Adminis- 
tration, therefore, as it becomes inextricably involved in 


39 See Report of National Transportation Committee, New York Times, 
Wed., Feb. 15, 1933, pp. 38, 39: 


“Railroads Are Told to Rehabilitate Themselves; Loans or Fare Rises Held 
No Cures for Old Errors 


“Mindful that the railroads, almost alone of the great industries of the coun- 
try, have maintained rates at boom-time levels and still are in grave financial 
straits, the National Transportation Committee says frankly in its report that 
this condition cannot be cured by increasing rates to salvage old mistakes or 
by government loans to preserve them. Better management and comprehensive 
reorganizations of the capital structures and of the physical systems themselves 
would, it is concluded, do more than the government or any other outside force 
to rehabilitate the railroad industry. 

“Although giving heed to the overemphasis of railroad argument that the 
government has regulated the initiative out of the railroads, thus bringing 
carriers to their present plight, the report says the fact remains that the gov- 
ernment, through the Interstate Commerce Commission, has for many years 
assumed to dominate railroad administration. On this point, it is demanded 
that the legal limitations of the committee be changed to conform with the 
times, and that the existing regulatory mechanism be reorganized. A govern- 
ment policy of fostering competition among railroads as a defense against 
monopoly is condemned. 

“The burden of making the changes necessary to reéstablish the position of 
the railroads is placed on the management, operating and financial. Regional 
consolidation, elimination of unprofitable services of all kinds of operation of 
competing services as auxiliaries are urged. Railroads, it is charged, have 
much debt now outstanding which was originally incurred for facilities that 
were scrapped long ago, thus violating the law of financing that bond issues 
should not mature beyond the probable life of the facility against which they 
were issued. 

“The present debt structure, in the opinion of the committee, must therefore 
be revised and the losses written off. Thus, it is held, the railroads are en- 
titled to rates that will pay a reasonable profit on costs of efficient operation, 
but are not entitled to receive a return sufficient to preserve overcapitalized 
corporate structures.” 

49 Southwestern Bell Telephone Co. v. The Public Service Commission of 
Missouri, 262 U. S. 276, 43 Sup. Ct. 544, 67 L. ed. 981 (1923); St. Louis & 
O’Fallon Ry. Co. v. United States, 279 U. S. 461, 49 Sup. Ct. 384, 73 L. ed. 
798 (1929). 
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many technical details and in never-ending litigation, 
destroys itself and apparently its opponents equally are 
determined to commit suicide. It is one of the maxims 
of people who believe in a complete /aissez faire—‘He 
governs best who governs least.’”’ We have been forced 
by events to abandon such leisurely and complacent the- 
ories of government, but there is no doubt that the exist- 
ing complicated system of legislation by the Congress or 
State legislatures and judicial review by a series of judi- 
cial tribunals cannot in any sense encourage the believer 
in simplicity. 

Judicial review is the characteristic feature of the 
American constitutional system. In the hands of the court 
lies a large part of the apparatus for simplifying adminis- 
tration; 1. e., what is called “judicial self-limitation,” a 
refusal to interfere with administrative decisions unless 
they are clearly arbitrary and based on no evidence. 

The Supreme Court of the United States has always 
formally recognized the limitations of its power to pass 
upon the merits of any particular statute." This restraint 


41 Int. Com. Com. v. Union Pacific Ry. Co., 222 U. S. 541, 547, 32 Sup. Ct. 
108, 56 L. ed. 308 (1912): 

“There has been no attempt to make an exhaustive statement of the principle 
involved, but in cases thus far decided, it has been settled that the orders of 
the Commission are final unless (1) beyond the power which it could con- 
stitutionally exercise; or (2) beyond its statutory power; or (3) based upon 
a mistake of law. But questions of fact may be involved in the determination 
of questions of law, so that an order, regular on its face, may be set aside if 
it appears that (4) the rate is so low as to be confiscatory and in violation of 
the constitutional prohibition against taking property without due process of 
law; or (5) if the Commission acted so arbitrarily and unjustly as to fix rates 
contrary to evidence, or without evidence to support it; or (6) if the authority 
therein involved has been exercised in such an unreasonable manner as to cause 
it to be within the elementary rule that the substance, and not the shadow, 
determines the validity of the exercise of the power. Int. Com. Com. v. IIl. 
Cent. Ry. Co., 215 U. S. 452, 470, 30 Sup. Ct. 155, 54 L. ed. 280 (1910) ; South- 
ern Pacific v. Int. Com. Com., 219 U. S. 433, 31 Sup. Ct. 288, 55 L. ed. 283 
(1911); Int. Com. Com. v. Northern Pacific Ry. Co., 216 U. S. 538, 544, 30 
Sup. Ct. 417, 54 L. ed. 608 (1910); Int. Com. Com. v. Alabama Midland Ry. 
Co., 168 U. S. 144, 174, 18 Sup. Ct. 35, 42 L. ed. 411 (1897). 

“In determining these mixed questions of law and fact, the court confines 
itself to the ultimate question as to whether the Commission acted within its 
power. It will not consider the expediency or wisdom of the order, or whether, 
on like testimony, it would have made a similar ruling. ‘The findings of the 
Commission are made by law prima facie true, and this court has ascribed to 
them the strength due to the judgments of a tribunal appointed by law and 
informed by experience.’ III]. Cent. R. R. Co. v. Int. Com. Com., 206 U. S. 
441, 27 Sup. Ct. 700, 51 L. ed. 1128 (1907). Its conclusion, of course, is sub- 
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is a necessary feature of judicial self-limitation which is 


ject to review, but when supported by evidence is accepted as final; not that its 
decision, involving as it does so many and such vast public interests, can be 
supported by a mere scintilla of proof—but the courts will not examine the 
facts further than to determine whether there was substantial evidence to 
sustain the order.” 

Int. Com. Com. v. Louis, & N. R. R. Co., 227 U. S. 88, 92, 33 Sup. Ct. 185, 
57 L. ed. 431 (1913): 

“Under the statute the carrier retains the primary right to make rates, but if, 
after hearing, they are shown to be unreasonable, the Commission may set 
them aside and require the substitution of just for unjust charges. The Com- 
mission’s right to act depends upon the existence of this fact, and if there was 
no evidence to show that the rates were unreasonable, there was no jurisdic- 
tion to make the order. Int. Com. Com. v. Northern Pacific Ry. Co., 216 U. S. 
538, 544, 30 Sup. Ct. 415, 54 L. ed. 605 (1910). In a case like the present the 
courts will not review the Commission’s conclusions of fact (Int. Com. Com. 
v. Delaware &c. Ry., 220 U. S. 235, 251, 31 Sup. Ct. 392, 55 L. ed. 448 (1911)), 
by passing upon the credibility of witnesses, or conflicts in the testimony. But 
the legal effect of evidence is a question of law. A finding without evidence 
is beyond the power of the Commission. An order based thereon is contrary 
to law and must, in the language of the statue, ‘be set aside by a court of 
competent jurisdiction.’ 36 Start. 551.” 

The fear that a line of cases increasing the scope of judicial review might 
follow the decision of the Supreme Court in Crowell v. Benson, 285 U. S. 
22, 52 Sup. Ct. 285, 76 L. ed. 598 (1932), has not been realized. The dis- 
senting opinion of Mr. Justice Brandeis shows the increase in litigation fol- 
lowing the lower courts’ decisions against the Commission but neither the re- 
ports of the United States Employees Compensation Commission nor the Su- 
preme Court decisions have indicated greatly increased scope of judicial re- 
view. The classic principles of review referred to above are still conditioned 
by only the following outstanding exceptions: Ng Fung Ho v. White, 259 U. S. 
276, 42 Sup. Ct. 492, 66 L. ed. 938 (1922) (Judicial review of fact of citizen- 
ship in deportation case); Ohio Valley Water Co. v. Ben Avon Boro, 253 
U. S. 287, 40 Sup. Ct. 527, 64 L. ed. 908 (1920) (Judicial review of facts and 
law upon plea of compensation in valuation of “rate base”); Crowell v. Ben- 
son, supra (Judicial trial “de novo” of “jurisdictional facts”) 


An important statutory restriction upon unnecessary judicial review is found 
in the following amendment to § 41, title 28 of the United States Code: 


“Notwithstanding the foregoing provisions of this paragraph, no district 
court shall have jurisdiction of any suit to enjoin, suspend, or restrain the en- 
forcement, operation, or execution of any order of an administrative board or 
commission of a State, or any rate-making body of any political subdivision 
thereof, or to enjoin, suspend, or restrain any action in compliance with any 
such order, where jurisdiction is based sosely upon the ground of diversity of 
citizenship, or the repugnance of such order to the Constitution of the United 
States, where such order (1) affects rates chargeable by a public utility, 
(2) does not interfere with interstate commerce, and (3) has been made after 
reasonable notice and hearing, and where a plain, speedy, and efficient remedy 
may be had at law or in equity in the courts of such State. (As amended 
May 14, 1934, c. 283, §1, 48 Srar. 775.)” 


A case interpreting this section brings up the question of the adequacy of 
judicial review in a state court, when that court is participating in the ad- 
ministrative process in the sense that it exercises both judicial and legislative 
functions. Corporation Commission of Oklahoma v. Cary, 56 Sup. Ct. 300, 
80 L. ed. (adv. op.) 277 (U. S. 1935) decided that in such a case “a plain, 
speedy, and efficient remedy” is not “had at law or in equity in the courts of 
such state.” This decision indicates that the federal courts might equally de- 
cide that the decision of an administrative tribunal such as is contemplated in 
the merging of the various federal administrative courts, might not provide 
that “judicial” review which is required by such cases as Ohio Valley Water 
Co. v. Ben Avon Boro., 253 U. S. 287, 40 Sup. Ct. 527, 64 L. ed. 908 (1920) 
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characteristic of an article three “constitutional court.” * 
Unfortunately, from time to time, particularly in its 
recent opinions, the Court shows a tendency to confuse 
questions of constitutionality with questions of legislative 
wisdom. It also has been defining very broadly what it 
considers to be the permissive areas for federal legislative 
activity.“ A strongly judicial common law technique 
would require that the court restrict itself to the issues 
presented by the parties to cases.** Perhaps one interpre- 


and those decisions which follow it in spirit. In the Cary case, supra, in a per 
curiam decision, the Court said, at p. 301: 

“An examination of the decisions of the Supreme Court of Oklahoma con- 
firms the conclusions reached by the court below as to the uncertainty with 
which it was confronted and the consequent lack of the effective judicial rem- 
edy in the state courts which was contemplated by the Act of May 14, 1934.” 

For a recent legislative recognition of the classic rules for the “judicial” 
review of an administrative body, see the amendment providing for the review 
by the courts of the District of Columbia of the orders of the Public Service 
Commission of the District of Columbia. 49 Star. 882, 883 (1935): 

“Par. 66. In the determination of any appeal from an order or decision of the 
Commission the review by the court shall be limited to questions of law, in- 
cluding constitutional questions; and the findings of fact by the Commission 
shall be conclusive unless it shall appear that such findings of the Commission 
are unreasonable, arbitrary or capricious.” 


42 Ex parte Bakelite Corporation, 279 U. S. 438, 49 Sup. Ct. 411, 73 L. ed. 
789 (1929); O’Donoghue v. United States, 289 U. S. 516, 53 Sup. Ct. 740, 77 
L. ed. 1356 (1933). 


43 United States v. Butler, 3 U. S. Law Week 373, 375, 56 Sup. Ct. 312, 
80 L. ed. (adv. op.) 287 (1936). 

The majority opinion by Mr. Justice Roberts is sharply challenged by the 
dissent written by Mr. Justice Stone and concurred in by Justices Brandeis and 
Cardozo, particularly from the aspect of unnecessary determination upon the 
wisdom of the legislation. See also: Panama Refining Co. v. Ryan, 293 U. S. 
388, 431, 55 Sup. Ct. 241, 253, 79 L. ed. 446 (1935); Schechter Poultry Corp. 
v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935); Rail- 
road Retirement Board v. Alton R. Co., 295 U. S. 330, 55 Sup. Ct. 758, 79 L. 
ed. 1468 (1935); Pacific States Box and Basket Co. v. White, 56 Sup. Ct. 159, 
80 L. ed. (adv. op.) 133 (U. S. 1935). 

Several important recent decisions indicate a tendency to continue the 
policy of judicial self-limitation with the standard principles, e.g. Butte & 
Anaconda Ry. Co. v. United States, 290 U. S. 127, 54 Sup. Ct. 108, 78 L. ed. 
222 (1933); Chesapeake and Ohio Ry. Co. v. United States, 56 Sup. Ct. 164, 
80 L. ed. (adv. op.) 139 (U. S. 1935); Del Vecchio v. Bowers, 56 Sup. Ct. 
190, 80 L. ed. (adv. op.) 163 (U. S. 1935). 

See also Wiel, Administrative Finality (1925) 38 Harv. L. Rev. 447; Fink- 
elstein, Judicial Self-Limitation (1924) 37 Harv. L. Rev. 336, (1925) 39 Harv. 
L. Rev. 221. 

44 See United States v. Butler, supra note 43. Mr. Justice Roberts delivered 
the opinion of the Court: 

“There should be no misunderstanding as to the function of this Court in 
such a case. It is sometimes said that the Court assumes a power to overrule 
or control the action of the people’s representatives. This is a misconception. 
The Constitution is the supreme law of the land ordained and established by 
the people. All legislation must conform to the principles it lays down. When 
an act of Congress is appropriately challenged in the courts as not conforming 
to the constitutional mandate the judicial branch of the Government has only 
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tation of “judicial statesmanship” may justify the Court’s 
attitude as an aid to legislative draftsmen working on new 
statutes. 

In one recent opinion the Court has placed the exercise 
of delegated power for legislative purposes by an admin- 
istrative agency in the same category as direct exercise of 
power by the legislature itself.“* It, therefore, applies 
the classic rules and presumptions as to constitutionality 
to administrative quasi-legislative orders. _To that extent, 
the opinion should strengthen the position of administra- 
tors. These various criticisms are to supplement the very 
common observation that all courts tend to confuse ques- 
tions of law and questions of fact** when applying the now 
classic rules of the Supreme Court for judicial control 
of administrative action.” 

The Court has, however, been unfairly censured for 
its recent opinions by lay and professional critics. The 
inability of the conservative group of justices to accept 
current economic theses is not due to perverseness. Ra- 


ther one should note the line of questioning of counsel, 
by members of the Court, on economic situations and 
factual backgrounds. In recent briefs and oral argu- 


one duty,—to lay the article of the Constitution which is invoked beside the 
statute which is challenged and to decide whether the latter squares with the 
former. All the Court does, or can do, is to announce its considered judgment 
upon the question. The only power it has, if such it may be called, is the 
power of judgment. This Court neither approves nor condemns any legislative 
policy. Its delicate and difficult office is to ascertain and declare whether the 
legislation is in accordance with, or in contravention of, the provisions of the 
Constitution; and, having done that, its duty ends.” 

45 Pacific States Box and Basket Co. v. White, 3 U. S. Law Week 202, 204, 
56 Sup. Ct. 159, 80 L. ed. (adv. op.) 133 (U. S. 1935). Mr. Justice Brandeis 
delivered the opinion of the Court: 

“Every exertion of the police power, either by the legislature or by an ad- 
ministrative body, is an exercise of delegated power. . . . Where the regula- 
tion is by an order of an administrative body, that body acts under a delegation 
from the legislature. The question of law may, of course, always be raised 
whether the legislature had power to delegate the authority exercised. Compare 
Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. 446 
(1935); and A. L. A. Schechter Poultry Corp. v. United States, 295 U. S. 
495, 55 Sup. Ct. 837, 79 L. ed. 1570 (1935). But where the regulation is 
within the scope of authority legally delegated, the presumption of the exist- 
ence of facts justifying its specific exercise attaches alike to ‘statutes, to 
municipal ordinances, and to orders of administrative bodies . . 

46 See THAYER, A PRELIMINARY TREATISE ON EVIDENCE AT tHe ComMoN 
Law (1898) c. 5, Law and Fact in Jury Trial. 

47 Supra note 41. 
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ments one is struck by the ineffective presentation of the 
economic incidence of modern legislation. The Court, 
again and again, asks for economic explanations as to how 
legislation works in practice.“* Government counsel have 
not given illuminating replies. Should the Court be 
criticized for not accepting theories only vaguely pre- 
sented and apparently not well understood by counsel pre- 
senting them? The dissenting opinions of Mr. Justice 
Brandeis and Mr. Justice Stone contain illuminating eco- 
nomic surveys but are largely the result of independent 
economic research. The majority of the justices, not so 
well equipped to make such independent studies, are 
naturally reluctant to form a judgment on economic issues 
which are but vaguely outlined to them by counsel. The 
conclusions of the majority have grave economic conse- 
quences, but it is largely the fault of counsel if these con- 
sequences are not clearly realized by the Court. One who 
has listened to the presentation of Supreme Court cases 
by prominent counsel is amazed by the poor quality of 
most presentations.“ The Court itself makes no secret of 


48 See report of processing tax argument in New York Times, Tue., Dec. 
10, 1935, p. 1, col. 6; p. 8, col. 2: 

Justice McReynolds, regarded as the arch-conservative of the Court, started 
the questioning by asking whether the tax was based on the price a farmer 
paid for “silk stockings or woollen coats.” 
ee buys all sorts of things,” he said. ‘Which is it that controls 
the tax?” 

¥. = fixed by the statistics of the Department of Agriculture,” Mr. Reed 
replie 

“Does the act say so?” 

“Teh, OF 

Justice Butler broke in to ask how many commodities were factors in de- 
termining the standard of the cost of things the farmer buys. Mr. Reed was 
compelled to say he did not know. He explained that this determination 
method was outlined in the Government brief. Various weighted averages are 
used to arrive at an index number, he said. 

Justice Brandeis again broke in to bring from Mr. Reed that the method of 
arriving at prices in this connection is one used by other Government depart- 
ments in statistical determinations. 

See also reports of the argument in the New York Times, Wed., Dec. 11, 
1935, p. 1, col. 3; p. 8, col. 2. 

The reports of the argument in the T. V. A. case show a more useful presen- 
tation of the economic significance of the case. See New York Times, Fri., 
Dec. 20, 1935, p. 1, col. 5; p. 2, col. 6 


49 See report of argument in the Oil Code Cases in the Supreme Court in 
the New York Times for Dec. 11, 1934, p. 4, cols. 2 and 3. 

The following anecdote, although superficially merely humorous, undoubtedly 
— the Court’s approach to this litigation and is indicative of its interest 
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its displeasure, by its attitude on these occasions; and 
there is good reason to believe that the Court, in arriving 
at its decisions, has derived very little assistance from the 
arguments presented. 

As pointed out above, Mr. Justice Holmes said that the 
proper application of any legislative standards expresses 
an intuition of experience that outruns analysis.” One 
who has studied the separation of powers in its traditional 
setting knows how difficult it is to find any logical expla- 
nation of the court decisions. Many of those decisions 
depend upon historical developments and practical com- 
promises rather than upon any clear-cut theory of separa- 
tion. None knew that situation better than the writers 
who contributed to the classic publication called the 
“Federalist.” Even in legislation itself there are stages 
of fact-finding almost impossible to distinguish from the 
task of any trial court. In the newer fields of administra- 
tion, particularly for the first stages of development, it 
is impossible to separate clearly fact-finding, exercise of 
discretion, making of rules in the future, and the deter- 
mination as to whether or not an individual or company 
has violated the legislative scheme adumbrated in the 
constituent statute. In some fields that statute has, as 


in the natural reaction of attorneys to the practical applications of federal 
statutes. 

“Washington, D. C., December 10. Levity is not a characteristic of the Su- 
preme Court Justices, but hearty chuckles issued from the bench today when 
F. W. Fischer, portly, red-haired lawyer of Tyler, Texas, attacked the oil 
code with words and gestures. 

“Mr. Fischer, representing the Panama Refining Company, caused even 
Chief Justice Hughes to smile with the assertion that he was not able to dis- 
cover a copy of the petroleum code, until he finally found one ‘in the hip 
pocket of an agent sent down to Texas from Washington.’ 

“It was a question in his mind, Mr. Fischer said, whether a ‘man can be 
prosecuted’ for violation of an order ‘issuing from some commission up here 
in Washington.’ ” 

The reports of the arguments on the N. R. A. Poultry Case are also very 
illuminating. See New York Times, May 3, 1935, p. 8, cols. 2 and 3, and Miay 


4, 1935, p. 2, col. 1, which describe the Justices’ interest in the practical de- 
tails of slaughtering poultry. 


50 Chicago B. & 2. Ry. Co. v. Babcock, 204 U. S. 585, 598, 27 Sup. Ct. 326, 
51 L. ed. 636 (1907) 


51See THE Fengeauist (1788) (Lodge ed. 1906) particularly numbers 
XLVII, XLVIII, XLIX 
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already pointed out, provided for certain separations of 
functions; for example, the flexible tariff, but the com- 
mission, on the other hand, supposedly a purely advisory, 
fact-finding body, has appeared in cases as, according to 
the opponent, a persecuting inquisitor.*” Moreover, in 
its record for getting things done it has been so pitiable 
one would not put it up as a model for any achievement. 
There is on old common law maxim, de minimis non 
curat lex. The fear of court review seems to have re- 
versed this maxim for administrative bodies. They have 
often become hopelessly enmeshed in the small details. 
Mr. Justice Stone has pointed out several times that a 
rough or practical approximation of justice only can be 
expected of administrative bodies.” 

The whole fate of the Union seems more and more to 
depend upon the ability of administrators and courts to 
cut through time-ensnaring and energy-destroying tech- 
nicality. A recent book on the processes of legislative 
bodies contrasts the achievements of the House of Repre- 


52 For a case in which the petitioner complained of the United States Tariff 
Commission as a tyrannical inquisitor, see Norwegian Nitrogen Products Co. 
v. United States, 288 U. S. 294, 53 Sup. Ct. 350, 77 L. ed. 796 (1933). 


53 Chicago, R. I. & P. Ry. Co. v. United States, 284 U. S. 80, 52 Sup. Ct. 
87, 76 L. ed. 177 (1931). Stone, J., dissenting, pp. 116, 117: 

“In attempting to find a measure of the just apportionment of car-hire costs, 
the railroads and the Commission have had to face a condition of extraordinary 
complexity, and not a theory. The Fifth Amendment does not command the 
impossible. It does not demand that the power and duty of the Commission 
to make the apportionment be thwarted by requiring it to adopt a standard of 
unattainable exactness. The validity of what is of necessity a rule of thumb, 
best adapted to secure a just apportionment, can hardly depend upon a perfect 
precision in its application; its imperfections in this respect are themselves 
compensated by an advisedly sought simplicity and convenience of operation. 
*” * * a * * * * * x * * a 

“But the position of appellants is that the question is not one of the reason- 
ableness of the Commission’s action. They insist that as the per diem is an 
operating expense, like any other which the short line must pay, no evidence can 
justify an order that it should be paid by any other railroad. Their position 
ignores the fact that the action of the Commission is no more than the exercise 
of its undoubted power to apportion the car-hire costs of a joint service by 
connecting lines, and is based upon a fundamentally erroneous theory of the 
powers of the Commission to prescribe reasonable rules for car-hire settlement. 
The per diem principle adopted by the American Railway Association in 1902 
is not embedded in the Fifth Amendment adopted by this nation in 1791. De- 
partures from it are not forbidden any more than any other action which may 
be taken under Section 1 (14), if reasonable and supported by adequate evi- 
dence.” See also Mr. Justice Butler in Great Northern Ry. v. Weeks, (1936) 
3 U. S. Law Week 473. 
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sentatives with those of the Senate in the United States 
Congress.“ A strong party discipline, a refusal to become 
enmeshed in obstructions of technicalities invented by 
unruly members enables the House to function with tre- 
mendous efficiency as contrasted with philibustering tac- 
tics of unruly Senators. We are supposed to live in an 
age of science and expert knowledge. Only in the field 
of government are we unwilling to entrust to the final 
judgments of experts these important questions. It does 
not seem to be a question of abstract justice so much as 
a question of any justice, or arriving at a final decision on 
anything.” One of the few valuable lessons to be learned 
from the history of the National Recovery Administra- 
tion was that determined energy of one man can bring 
results out of chaos. No one would agree with all of those 
results, but only by experimentation, by trial and error, 
did common law courts evolve the principles of common 
law. So, by experimentation, the principles of business 


54 See WILLOUGHBY, PRINCIPLES OF LEGISLATIVE ORGANIZATION AND Ap- 
MINISTRATION (1935). 

Persistence and patience over a long period were necessary to bring to the 
Interstate Commerce Commission its present powers. We cannot afford to 
wait so long. See SHARFMAN, THE INTERSTATE COMMERCE COMMISSION 
(1931), vol. 1 and compare with McFar.Lanp, JupICIAL ConTROL OF THE FED- 
ERAL TRADE COMMISSION AND THE INTERSTATE COMMERCE CoMMISSION (1933). 


55 Finality was usually a characteristic of tax collection, subject to a lengthy 
judicial process for refunds of the tax. Usually the Government, however, 
quickly obtained and retained its levies. 

For an extreme case of summary tax collecting which was upheld, see Phillips 
v. Commissioner, 283 U. S. 589, 51 Sup. Ct. 608, 75 L. ed. 1289 (1931). 

The recent decision of the Supreme Court in the Rice Processing Tax case 
appears to ignore early federal legislation preserving tax collectors against 
injunctive processes. See Rickert Rice Mills, Inc., v. Fontenot, (1936) 3 U. S. 
Law Week 410: 

“In praying a writ of certiorari the petitioner asserted that by reason of the 
provisions of Section 21 (d) it would be impossible to recover taxes collected, 
even though the act were unconstitutional, since the section forbids recovery 
except upon a showing of facts not susceptible of proof. This Court granted 
the writ and restrained collection of the tax upon condition that the petitioner 
should pay the amount of the accruing taxes to a depository, to the joint credit 
of petitioner and respondent, such funds to be withdrawn only upon the further 
order of the court. The cause was advanced for hearing and has been fully 
argued on the questions of the constitutionality of the exaction and the inade- 
quacy of the remedy for recovery of taxes paid.” 

The Court declared the taxes unconstitutional and in subsequent orders de- 
creed that the money impounded be released. See Orders issued Jan. 20, 1936, 
nos. 401, 577-81, 585-7. For comments on these orders see (1936) 3 U. S. 
Law Week 401, 417 ff. See also Great Northern Ry. v. Weeks, (1936) 3 U. S. 
Law Week 473. 
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control have to be developed.” ‘The scientific world, one 
is told, is even now facing a crisis in that the experimen- 
tation of scientists is so largely misconceived and ham- 
pered by petty complications. Millions are spent for 
scientific discoveries and returns have been small when 
compared with the achievements of industrial giants like 
Mr. Henry Ford. Perhaps misanthropes take comfort 
in such ideas. Other nations are fast falling into auto- 
cratic régimes because of a breakdown of government in 
intense economic crises. Unless strong individuals with 
expert practical knowledge are found, put in control, and 
allowed to function in a simple way,” administration in 
America likewise has broken down. It is not a question 
of what the founding fathers would say; for they were 
very practical men. They recognized the futility of 
doctrinaire theses. No one would deplore, more than the 
writers of the “Federalist,” the present inability to get 
anything done. They brought together warring states 
and they got the acceptance of the Constitution. No one 
can believe that it was done by sentimental appeals to 
imaginary systems. 

In conclusion, one can state the task no more effectively 
than in the words of Mr. Chief Justice Hughes: 


56 Supra note 54. 


57 For an important decision recognizing the characteristics of an “admin- 
istrative tribunal,” see the opinion of Mr. Justice Sutherland in Rathbun v. 
United States, 295 U. S. 602, 55 Sup. Ct. 869, 874, 79 L. ed. 1611 (1935), 
where he says: 

“The Federal Trade Commission is an administrative body created by Con- 
gress to carry into effect legislative policies embodied in the statute in ac- 
cordance with the legislative standard therein prescribed, and to perform other 
specified duties as a legislative or as a judicial aid. Such a body cannot in any 
proper sense be characterized as an arm or an eye of the executive. Its duties 
are performed without executive leave and, in the contemplation of the statute, 
must be free from executive control. In administering the provisions of the 
statute in respect of ‘unfair methods of competition,’ that is to say, in filling 
in and administering the details embodied by the general standard, the com- 
mission acts in part quasi-legislatively and in part quasi-judicially. ‘In making 
investigations and reports thereon for the information of Congress under sec- 
tion 6, in aid of the legislative power, it acts as a legislative agency. Under 
section 7, which authorizes the commission to act as a master in chancery 
under rules prescribed by the court, it acts as an agency of the judiciary. To 
the extent that it exercises any executive function, as distinguished from ex- 
ecutive power in the constitutional sense, it does so in the discharge and 
effectuation of its quasi-legislative or quasi-judicial powers, or as an agency 
of the legislative or judicial department of the government.” 
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“Now we have provided, in Nation and States, a host 
of administrative agencies, and we realize that we have 
thus been brought to the severest test of the Republic, 
that is, its ability to draw to the complexities of adminis- 
tration the comprehensive knowledge and technical skill, 
and, above all, the reasonableness, which will give us the 
desired fruits of regulation and avoid both the indiffer- 
ence of routine and the arbitrariness of an unintelligent 
or despotic bureaucracy. Despite an experience which 
should have been disillusioning, we are still likely to be 
fascinated by paper plans, and to forget that our ultimate 
interest is not in this or that political program, but in 
finding that rare combination of intelligence and recti- 
tude without which any program of administration may 
prove to be a curse.”—Charles E. Hughes, Address to 
Practitioners before the Interstate Commerce Commis- 
sion, U. §. Daily, Nov. 1, 1930, p. 17. 
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CANADIAN CONSTITUTIONAL PROBLEMS IN CONNECTION WITH CON- 
VENTIONS OF THE INTERNATIONAL LABOR ORGANIZATION— 
COMPARISON WITH PROBLEMS IN THE UNITED STATES 


Within a year, or at the latest within 18 months from June, 1935, 
the United States will have to bring certain draft conventions and a 
recommendation adopted by the International Labor Conference at 
Geneva, Switzerland, in June, 1935, “before the authority or authori- 
ties within whose competence the matter lies, for the enactment of 
legislation or other action.” + The obligation rests on the United 
States because it became a member of the International Labor Or- 
ganization on August 30, 1934.? 

North of us, the Dominion of Canada, also a federal state, has 
wrestled with similar problems, so that it might be useful to examine 
Canadian developments with an eye to utilizing their experience in 
the United States. 

Canada is a signatory to the Treaty of Versailles. Part XIII of 
that treaty is the constitution of the International Labor Organization. 


By becoming a member of the International Labor Organization the 
United States is not bound by any provisions of the Treaty of Ver- 
sailles except Part XIII which regulates the functioning of the In- 
ternational Labor Organization. Article 405 of the treaty is pertinent 
to the present inquiry.® 


1 International Labor Organization, Treaty Series, No. 874, art. 405 (5). 


2 Proclamation by President Franklin D. Roosevelt, Sept. 10, 1934, Treaty 
Series, No. 874, p. 1. The question of the power of the United States Govern- 
ment to enter into these labor conventions and the procedure to be followed 
in dealing with labor conventions and recommendations has been discussed else- 
where by the writer. See Weinfeld, Are Labor Conditions a Proper Subject 
of International Conventions; May the United States Government Become 
Party to Such Conventions Although They Regulate Matters Ordinarily Re- 
served to the States? (1936) 24 U. or Cau. L. Rev. 275; see also THE TREATY 
MAKING PowER OF THE UNITED STATES, a treatise soon to be published by the 
National Recovery Administration. 


3 Art. 405. (The paragraphs have been numbered by the writer for con- 
venience. The Conference herein mentioned is composed of delegates of all 
members of the International Labor Organization.) : 

1. When the Conference has decided on the adoption of proposals with 
regard to an item in the agenda, it will rest with the Conference to deter- 
mine whether these proposals should take the form: (a) of a recommenda- 
tion to be submitted to the Members for consideration with a view to 
effect being given to it by national legislation or otherwise, or (b) of a 
draft international convention for ratification by the Members. _— 

5. Each of the Members undertakes that it will, within the period of 
one year at the most from the closing of the session of the Conference, or 
if it is impossible owing to exceptional circumstances to do so within the 
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The sole written constitutional provision bearing on Canadian treat- 
ies is section 132 of the British North America Act, 1867,‘ which 
reads as follows: 


“The Parliament and Government of Canada shall have all 
Powers necessary or proper for performing the Obligations of 
Canada or any Province thereof, as Part of the British Empire, 
towards Foreign Countries arising under Treaties between the 
Empire and such Foreign Countries.” 


In practice there have developed several forms of treaties binding 
on Canada internationally. A recent writer lists them as follows :° 


“1. International obligations may be imposed on Canada by 
treaties made in the name of the British Empire but to which 
other parts of the Empire are also signatories. . . . 

“2. Obligations may now be imposed upon Canada by treaties 
negotiated by Canadian Plenipotentiaries under full powers issued 
by His Majesty, and made by His Majesty ‘in respect of the 
Dominion of Canada’ and ratified by His Majesty under the 
Great Seal of the Realm at the instance of the Canadian Govern- 
ment after the approval thereof by Parliament has been se- 
cmee. ... 

“3. International obligations may be imposed on Canada by 
treaties made in the name of His Majesty but to which Canada 
is a signatory by a Plenipotentiary authorized to sign ‘for’ Can- 
ada. . 


“4. International obligations may be imposed on Canada by a 
treaty made by His Majesty on the advice of his Imperial Min- 
isters and to which Canada is not a formal or consenting 


” 


party. . 


period of one year, then at the earliest practicable moment and in no case 
later than eighteen months from the closing of the session of the Confer- 
ence, bring the recommendation or draft convention before the authority 
or authorities within whose competence the matter lies, for the enactment 
of legislation or other action. 

In the case of a recommendation, the Members will inform the Sec- 
retary-General of the action taken. 

7. In the case of a draft convention, the Member will, if it obtains the 
consent of the authority or authorities within whose competence the matter 
lies, communicate the formal ratification of the convenion to the Secretary- 
General and will take such action as may be necessary to make effective 
the provisions of such convention. 

8. If on a recommendation no legislative or other action is taken to make 
a recommendation effective, or if the draft convention fails to obtain the 
consent of the authority or authorities within whose competence the matter 
lies, no further obligation shall rest upon the Member. 

In the case of a federal State, the power of which to enter into con- 
ventions on labour matters is subject to limitation, it shall be in the dis- 
cretion of that Government to treat a draft convention to which such limi- 
tations apply as a recommendation only, and the provisions of this Article 
with respect to recommendations shall apply in such case. . . . 


4 REvISED STATUTES OF CANADA, 1927, vol. V, p. 4444. 


5 Vincent C. MacDonald, Canada’s Power to Perform Treaty Obligations 
(1933) 11 CANADIAN Bar Review 581, 590-592. 


wa we wT oe 
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The provision of the United States Constitution is that the Presi- 
dent “shall have Power, by and with the Advice and Consent of the 
Senate, to make Treaties, provided two-thirds of the Senators pres- 
ent concur.” The prerequisites of a treaty becoming binding on Can- 
ada and on the United States are so different that there is no basis 
for any attempt to draw lessons for the United States from Canadian 
procedure. 

After a treaty is formally entered into there is, in the United States, 
still a question of due process, but there is no such question in Can- 
ada; in Canada it cannot be contended that the treaty-making power 
is limited by a requirement of due process. 

There is a Canadian problem, however, that is similar to a prob- 
lem in this country. The problem relates to the power of the Do- 
minion Parliament to pass legislation to give effect to a treaty where 
such legislation and treaty concern matters ordinarily within the 
jurisdiction of the Provinces. 

The powers of the Dominion Parliament as against the powers of 
Provincial Legislatures are outlined in sections 91 and 92 of the 
British North America Act, 1867.6 It appears from the language of 


6 ReviseD STATUTES OF CANADA 1927, vol. V, pp. 4435-7. The pertinent part 
of those sections reads as follows: 


“VI. DistrisuTION oF LEGISLATIVE Powers 
Powers of the Parliament 


“91. Legislative Authority of Parliament of Canada. 

It shall be lawful for the Queen, by and with the Advice and Con- 
sent of the Senate and House of Commons, to make Laws for the 
Peace, Order, and good Government of Canada, in relation to all Mat- 
ters not coming within the Classes of Subjects by this Act assigned 
exclusively to the Legislatures of the provinces, and for greater Cer- 
tainty, but not so as to restrict the Generality of the foregoing Terms 
of this Section, it is hereby declared that (notwithstanding anything in 
this Act) the exclusive Legislative Authority of the Parliament of 
Canada extends to all Matters coming within the Classes of Subjects 
next hereinafter enumerated; that is to say,— 

1. The Public Debt and Property. 

9. Beacons, Buoys, Lighthouses, and Sable Island. 

10. Navigation and Shipping. 

12. Sea Coast and Inland Fisheries. 

29. Such Classes of Subjects as are expressly excepted in the Enu- 
meration of the Classes of Subjects by this Act assigned exclu- 
sively to the Legislatures of the Provinces. 

And any Matter coming within any the Classes of Subjects 
enumerated in this Section shall not be deemed to come within the 
Class of Matters of a local or private Nature comprised in the 
Enumeration of the Classes of Subjects by this Act assigned ex- 
clusively to the Legislatures of the Provinces. 

Exclusive Powers of Provincial Legislatures 
“92. Subjects of Exclusive Provincial Legislation. 

In each Province the Legislature may exclusively make Laws in re- 
lation to Matters coming within the Classes of Subjects next herein- 
after enumerated; that is to say,— 

1. The Amendment from Time to Time, notwithstanding anything 
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those sections that certain legislative powers have been exclusively 
assigned to the Provincial Legislatures while all other legislative 
powers have been granted to the Dominion Parliament by the com- 
prehensive grant “to make laws for the Peace, Order and good Gov- 
ernment of Canada, in relation to all Matters not coming within the 
Classes of Subjects by this Act assigned exclusively to the Legisla- 
tures of the Provinces.” But within that framework, regulation of 
labor conditions is generally a matter within the exclusive jurisdic- 
tion of the Provinces just as it is generally within the exclusive juris- 
diction of the States in this country. 

In 1925, the Governor-General in Council referred certain ques- 
tions to the Supreme Court of Canada in connection with the con- 
vention of the International Labor Organization which limits hours 
of labor in industrial undertakings to forty-eight in the week and 
eight in the day.?. The Court held in its advisory opinion that the 
undertaking of Canada under Part XIII of the Treaty of Versailles 
(Constitution of the International Labor Organization) was to bring 
the labor convention before the competent authorities and proceeded 
to define the competent authorities as follows: 


“Under the scheme of distribution of legislative authority in 
the B. N. A. Act, 1867, legislative jurisdiction touching the sub- 
ject matter of this convention is, subject to a qualification to be 
mentioned, primarily vested in the Provinces. Under the head 
of jurisdiction in s. 92 (13) Property and Civil Rights, or under 
s-s. 16, Local and Private Matters Within the Province, or under 
both heads, each of the Provinces possesses authority to give the 
force of law in the Province to provisions such as those contained 
in the draft convention. This general proposition is subject to 
this qualification, namely, that as a rule a Province has no author- 
ity to regulate the hours of employment of the servants of the 
Dominion Government. 


in this Act, of the Constitution of the Province, except as re- 
gards the Office of Lieutenant-Governor. 
10. Local Works and Undertakings other than such as are of the 
following Classes :— 
(a) Lines of Steam or other Ships, Railways, Canals, Tele- 
graphs, and other Works and Undertakings connecting the 
Province with any other or others of the Province, or 
extending beyond the Limits of the Province: 
(b) Lines of Steam Ships between the Province and any Brit- 
ish or Foreign Country: 
Such Works as, although wholly situate within the Prov- 
ince, are before or after their Execution declared by the 
Parliament of Canada to be for the general advantage of 
Canada or for the Advantage of Two or more of the 
Provinces. 
13. Property and Civil Rights in the Province. 
16. Generally all Matters of a merely local or private Nature in the 
Province.” 


7 Re Treaty of Versailles, Re Hours of Labor (1925) 3 D. L. R. 1114. 
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“Tt is necessary to observe, also, that as regards those parts of 
Canada which are not included within the limits of any Province, 
the legislative authority in relation to civil rights generally and 
to the subject matter of the convention in particular, is the Do- 
minion Parliament. . . . 

“It follows from what has been said that the draft convention 
ought to be brought before the Parliament of Canada as being 
the competent legislative authority for those parts of Canada not 
within the boundaries of any Province; and if servants of the 
Dominion Government engaged in industrial undertakings as 
defined by the convention are within the scope of its provision, 
then the Dominion Parliament is the competent authority also 
to give force of law to those provisions as applicable to such 
persons. 

“The convention should also be brought before the Lieutenant- 
Governor of each of the Provinces for the purpose of enabling 
him to bring it to the attention of the Provincial Legislature as 
possessing, subject to the qualification mentioned, legislative 
jurisdiction within the Province in relation to the subject matter 
of the convention.” 


The decision confirmed the practice of the government in “referring 
the conventions and recommendations to the Dominion or the prov- 
ince, according to the opinion of the Minister of Justice, as to which 
was the competent authority in each case.” * Since the Parliament of 
Canada has exclusive jurisdiction over “Navigation and Shipping,” ° 


conventions dealing with seamen have, as a rule, been ratified and 
followed by federal legislation.’® 


In 1931 in the case of Re Aerial Navigation" the Judicial Com- 
mittee of the Privy Council at London, England, considered the 
powers of the Dominion Parliament to legislate in execution of the 
convention to regulate aérial navigation. Canada signed the conven- 
tion in 1919. The legislation in question was the Aéronautics Act, 
1927, and connected therewith were Air Regulations governing pro- 
cedure in licensing pilots, aircraft, and aérodromes. Though the 
Judicial Committee stated that they were in position to uphold ex- 
clusive regulation of aéronautics by the Dominion on the basis of 
certain powers expressly granted to the Dominion by the British 
North America Act and on basis of the power granted to the Do- 
minion “to make Laws for the Peace, Order, and good Government 


8 Bryce M. STEWART, CANADIAN LaBor LAWS AND THE TREATY (1926), p. 57. 

® British NortH AMErIcA Act, 1867, sec. 91 (10), supra note 6. 

10 League of Nations, International Labour Conference, Nineteenth Session, 
Geneva, 1935, Report oF THE Director, APPENDIX, International Labour Office, 


Geneva, 1935. See also International Labour Office, THE Procress oF Rati- 
FICATION, July, 1935. 


11 (1932) 1 D. L. R. 58. 
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of Canada,” as construed by the courts, they preferred to put their 
decision on the broad basis of sec. 132 of the B. N. A. A. which gave 
the Dominion power to legislate in execution of treaties. They said: 


“Tt will be observed . . . from the very definite words of the 
section, that it is the Parliament and Government of Canada who 
are to have all powers necessary or proper for performing the 
obligations of Canada, or any Province thereof. It would there- 
fore appear to follow that any Convention of the character under 
discussion necessitates Dominion legislation in order that it may 
be carried out. . 


The fact that the Judicial Committee went out of its way for the 
first time to enunciate the power of the Dominion Parliament under 
sec. 132 to pass legislation in execution of treaties and relegated to an 
inferior position as “forced analogies or piecemeal analysis” the pos- 
sibility of supporting this legislation as being within the jurisdiction 
of the Dominion apart from treaty, makes one feel that when a case 
is presented to the Judicial Committee wherein the sole support for 
Dominion legislation will be sec. 132, the Committee will uphold such 
legislation even though it might involve matters exclusively within 
the jurisdiction of the Provinces. 

Prior to the decision of that appeal a prominent writer,'* while 
commenting on the decision of the Supreme Court of Canada from 
which the appeal had been taken to the Judicial Committee of the 
Privy Council, reached the conclusion that: “The Dominion Parlia- 
ment has the power and is the proper body to pass legislation im- 
plementing ‘Empire treaties’ even where these treaties deal with mat- 
ters that ordinarily are within the legislative jurisdiction of the prov- 
inces.” 

Soon after the Aérial Navigation case the Judicial Committee of 
the Privy Council passed on the effect of the international radio con- 
vention signed in Washington, D. C., 1927, Canada being one of the 
signatory parties.%* The question involved was whether the Parlia- 
ment of Canada had jurisdiction to regulate and control radio com- 
munication. It was held that the Parliament had such power (1) by 
virtue of the convention, and (2) because power over broadcasting 
was included in the power over “telegraphs,” which, being expressly 
excepted from the jurisdiction of the Province, sec. 92 (10a) of the 
B. N. A. Act, was thereby exclusively granted to the Dominion gov- 
ernment in accordance with sec. 91 (29) of the B. N. A. Act. The 
Province attempted to establish its jurisdiction by going over sections 


12N. A. M. MacKenzie, Case and Comment (1931) 9 Canaprian Bar RE- 
view 506, at p. 512. 


13 Re Regulation and Control of Radio Communication (1932) 2 D. L. R. 81. 
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91 and 92, paragraph by paragraph, and conceding certain fields to 
the Dominion while claiming others for itself. With reference to this 
method the Court commented as follows: 


“It is unnecessary to multiply instances, because the real point 
to be considered is this manner of dealing with the subject. . . . 
Their Lordships cannot agree that the matter should be so dealt 
with. Canada as a Dominion is one of the signatories to the 
Convention. In a question with foreign powers the persons who 
might infringe some of the stipulations in the Convention would 
not be the Dominion of Canada as a whole but would be indi- 
vidual persons residing in Canada. These persons must so to 
speak be kept in order by legislation, and the only legislation 
that can deal with them all at once is Dominion legislation. . . 

“Tt is Canada as a whole which is amenable to the other powers 
for the proper carrying out of the Convention: and to prevent 
individuals in Canada infringing the stipulations of the Conven- 
tion it is necessary that the Dominion should pass legislation 
which should apply to all the dwellers in Canada... . 

ni . Once you come to the conclusion that the Convention is 
binding on Canada as a Dominion, there are various sentences 
of the Board’s judgment in the Aviation case which might be 
literally transcribed to this. The idea pervading that judgment 
is that the whole subject of aéronautics is so completely covered 
by the treaty ratifying the Convention between the nations, that 
there is not enough left to give a separate field to the Provinces 
as regards the subject. The same might at least very easily be 
said on this subject... .” 


Since the radio convention was not in form an “Empire treaty,” 
sec. 132 was not held applicable, technically, but the power of Canada 
to legislate in execution of the treaty was upheld under the clause 
giving the Dominion government power “to make Laws for the Peace, 
Order, and good Government of Canada.” Again the Judicial Com- 
mittee stressed the power of the dominion to legislate in execution of 
treaties, though it could have rested on the power of the Dominion 
to regulate radio as included in “telegraphs,” secs. 92 (10a) and 
91 (29). 

Those decisions foreshadow a holding by the Judicial Committee 
that Dominion legislation in execution of a labor convention is valid, 
even though but for the convention, the particular labor conditions 
would be a subject of exclusive Provincial regulation.’* 

Those decisions had an effect on the procedure of the government 
in dealing with labor conventions. The position was taken that the 


14 See to the same effect, C. Wilfred Jenks, The Constitutional Capacity of 
Canada to Give Effect to International Labour Conventions, JouURNAL OF CoM- 
PARATIVE LEGISLATION AND INTERNATIONAL Law, 3d Series, vol. 16, Part I, 
pp. 201-215 (Feb., 1934) ; 3d Series, vol. 17, Part I, pp. 12-30 (Feb., 1935). 
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government might pursue the old method of submitting conventions 
to the Provincial legislatures or to the Dominion parliament depend- 
ing on whether the subject matter was within the jurisdiction of the 
former or the latter, but that the government might also pursue an 
alternative method of advising ratification of the conventions on be- 
half of Canada and following up a ratified convention by federal 
legislation. This alternative method was actually followed. In June 
and July, 1935, the Parliament of Canada passed legislation to give 
effect to the following three International Labor Organization con- 
ventions after they had been ratified by Canada: To provide for a 
weekly day of rest, to provide minimum wage fixing machinery and 
for the 8-hour day and 48-hour week.’® In introducing the legisla- 
tion in the House of Commons on February 8, 1935, the Prime Min- 
ister stated: *° 


“that in view of these judgments (in the Aérial Navigation and 
Radio cases) the Parliament of Canada is competent to imple- 
ment draft conventions of the International Labour Conference 
of which Canada is a member and which was established under 
the Treaty of Versailles to which Canada is a party. The Prime 
Minister observed, however, that the Treaty of Versailles pro- 
vides for a federal government exercising its discretion in regard 
to draft conventions of the International Labour Conference and 
referring them merely as recommendations of the Conference to 
the provincial authorities. 

“The discretion might be exercised by sending the recommen- 
dation down to a province and it might be exercised as we now 
propose to exercise it, by legislation in the House. That discre- 
tion which is vested in the Government of Canada was exercised, 
it is true, in one way at one time. We now propose to exercise 
it as indicated in the judgments in the Radio and Aéronautics 
cases.” 


It is submitted that one alternative excludes the other. It will be 
recalled ** that a federal state may treat a convention as a recom- 
mendation only if the power of the state to enter into the particular 
convention is subject to limitations. When Canada asserts her power 
to enter into a particular labor convention and to follow it up by 
federal legislation, she thereby takes the position that her power to 
enter into the particular convention is not limited. Thereby she puts 
herself outside of the group of federal states which may treat a con- 
vention as a recommendation only.’® The alternatives which Canada 


15 STATUTES OF CANADA, 1935, chs. 14, 44, 63. 

16 THe Lapour GazettE, vol. XXXV, No. 8, published by the Department 
of Labour, Canada, at Ottawa, August, 1935. 

17 Article 405 (9), supra note 3. 

18 Jenks also believes that Canada cannot avail herself of the privilege ex- 
pressed in Article 405 (9). See Jenks, supra note 14. 
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does have, appear to be these: While treating a draft convention as a 
draft convention, Canada may obtain the consent to ratification of the 
convention either from the Dominion Parliament alone, with a view 
to sec. 132 of the British North America Act, or from the Dominion 
Parliament and the Provincial Legislatures, and thus fail to utilize 
the powers granted by sec. 132. After ratification, Canada again has 
two alternatives: She may make the convention effective by laws 
passed by the Dominion Parliament alone, or by laws passed by the 
Dominion Parliament and the Provincial Legislatures, all acting 
within their usual spheres. In either situation the second alternative 
is theoretically possible but is in actuality clumsy and impractical, 
while the first alternative appears to be legally sound and practical. 

Irrespective of theoretical assertions, in 1935 Canada treated draft 
conventions dealing with matters ordinarily within Provincial juris- 
diction, as draft conventions and dealt with them in an expeditious 
and practical way. The House of Commons and the Senate of the 
Parliament of Canada passed resolutions to approve the conventions ; 
by orders in council the government of Canada approved the ratifi- 
cation of the conventions ; the ratifications were communicated by the 
Prime Minister in his capacity as Secretary of State for External 
Affairs of Canada, to the Secretary-General of the League of Na- 
tions through the Dominion of Canada Advisory Officer accredited to 
the League of Nations at Geneva, then legislation was enacted to give 
effect to the conventions.’® 

The Liberal Government which came into office in October, 1935, 
has announced that a reference will be made to the Supreme Court 
of Canada in order to secure an opinion as to whether the acts adopted 
in 1935 by way of giving effect to labor conventions, as well as cer- 
tain other acts, are ultra vires of the Dominion Parliament.?° 

By way of summary, the following may be stated: 

1. There is no similarity between the procedure by which a treaty 
is made on behalf of Canada and on behalf of the United States. 

2. There is no question of a limitation by a due process clause in 
Canada while there is a due process question in the United States. 

3. Labor conditions are within the jurisdiction of the Provinces in 
Canada and of the States in the United States; in this respect there 
is great similarity. 

4. Labor conditions among seamen are within the exclusive juris- 
diction of the Parliament of Canada. Consequently that body passed 
legislation to give effect to several conventions regulating labor con- 


19 The various steps are described in THE Lasour Gazette, Dept. of Labor, 
Ottawa, Canada, August, 1935. 


20 Tue Lasour GAZETTE, Ottawa, November, 1935, at p. 976. 
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ditions among seamen and ratified on behalf of Canada. Similar pro- 
cedure may be adopted in the United States with reference to con- 
ventions dealing with seamen. 

5. The Parliament of Canada seems to have power, by legislation 
passed in execution of a treaty, to regulate matters normally within 
the jurisdiction of the Provinces; the situation is similar in the 
United States where Congress has power to regulate matters reserved 
to the States if such regulation takes place in order to give effect to a 
treaty.”? 

6. As soon as it became apparent that the Parliament of Canada 
has the power described in the preceding paragraph, the Canadian 
federal government adopted the procedure of ratifying conventions 
of the International Labor Organization, and the Parliament of Can- 
ada followed them up by statutes in execution of the conventions, 
binding all over Canada whether or not they regulated matters ordi- 
narily within the jurisdiction of the Provinces. The procedure in 
this country may be similar. ABRAHAM C. WEINFELD. 


CHAIN STORE TAXATION BEFORE THE CouRTS 


Mixed motives of regulation and revenue have engendered chain 


store taxing acts in an ever-increasing number of state legislatures 
and city councils. Tremendously accelerated since 1931, when the 
Supreme Court of the United States in the initial chain store tax 
case, State Board of Tax Commissioners of Indiana v. Jackson,’ up- 
held as reasonable the classification of chain stores for the purpose 
of discriminatory taxation, the trend towards taxing the chains into 
extinction has reached proportions which outrun even the forebod- 
ings of Mr. Justice Sutherland’s dissent in that case.” 

A recent decision of the Florida Supreme Court, Florida ex rel 
Adams et al. v. Lee, as Comptroller of the State of Florida,’ struck 


21 Missouri v. Holland, 252 U. S. 415, 40 Sup. Ct. 382, 64 L. ed. 641 (1920) ; 
see also Collier, Judicial Bootstraps and the General Welfare Clause (1936) 
4 Geo. Wasu. L. Rev. 211, at 225. 

1 283 U. S. 527, 51 Sup. Ct. 540, 75 L. ed. 1248 (1931). 

2 Supra note 1, at 552. 

Mr. Justice Sutherland in his dissenting opinion made the following pre- 
diction: “It may be that here the maximum tax of $25 for each store, while 
relatively high, is not, if considered by itself, excessive; but to sustain it will 
open the door of opportunity to the state to increase the amount to an op- 
pressive extent. This court frequently has said, and it cannot be too often 
repeated in cases of this character, that the power to tax is the power to de- 
stroy; and this constitutes a reason why that power, however moderately 
exercised in given instances, should be jealously confined to the limits set by 
the Constitution.” 

33 : S. Law Week 249 (Fla. Sup. Ct. Nov. 27, 1935). 











336 THE GEORGE WASHINGTON LAW REVIEW 


down one type of discriminatory chain store tax, but upheld another 
type equally deadly to the chains. Ordinarily, of course, a chain store 
tax case can decide only that a particular tax is valid, or invalid, and 
what is said about another type of tax can be but dicta. This case, 
therefore, is especially illuminating because it presents in direct de- 
cision the vivid contrast between a tax which the highest court of 
the state regards as valid under the limitations of the Fourteenth 
Amendment to the Federal Constitution as interpreted by the United 
States Supreme Court, and a tax overriding those limitations.* Under 





4 Sec. 4, c. 16848, Acts 1935, General Laws of Florida, provides: for the 
taxing of all retailers, both schedules to be taken into consideration for the 
computation of the assessment: 


Number Schedule A Schedule B 


Class of stores License fees Taxon 
gross receipts 
Ee Seen re ne er e Oe ee IEEE er 1 $10 0.5% 
SECT TS hs Wi ny oe ence onan ner 2-3 50 1% 
SN dia sata Srsirvat eta een Dacian 4-6 100 2 % 
OP Sika oc = ciara aceraes tae a nent eneee ea 7-10 200 3 % 
De sod ntyand Sasser panne eae wade daaanieue a 11-15 300 4% 
OD ccna deben ca cac cus evacenetescuetee Over 15 400 5 % 


The Act as written included a saving clause, and provided also that should 
Subdivision B for any reason be held invalid the privilege tax imposed by 
Subdivision A was to be doubled in each instance. 

Schedule A, consisting only of flat license fees, graduated according to the 
number of units in the chain, was upheld as entirely valid. The Florida Court 
listed certain inherent advantages of the chain store system over the independ- 
ent store method of merchandising, including: marshalling of men of superior 
business ability at a low cost per unit, establishing of a uniform accounting 
system, developing of display methods, amassing of group buying power, 
handling of standardized goods, achieving of a quicker turnover, enhancing of 
good will which each store in the chain builds up in favor of every other store 
in the chain; and went along with other chain store tax decisions in holding 
that the classification of such institutions based upon these competitive ad- 
vantages, could be reasonable. State Board of Tax Commissioners v. Jackson, 
supra note 1; Louis K. Liggett Co. v. Lee, 288 U. S. 517, 53 Sup. Ct. 481, 77 
L. ed 929 (1933); Fox v. Standard Oil Co., 294 U. S. 87, 55 Sup. Ct. 333, 79 
L. ed. (adv. op.) 339 (1935); cf. J. C. Penney Co. v. Diefendorf, 54 Idaho 
374, 32 P. (2d) 784 (1934). 

Subdivision B, consisting of a gross receipts tax increasing in percentage with 
the increase in the number of units of the chain, was held to be invalid as arbi- 
trary, whimsical, and capricious. Taxes on gross sales were said to be per- 
missible, but such taxes were held to be invalid where the basis for the grad- 
uation in the percentage of the tax was the number of units in the chain. Cf. 
Stewart Dry Goods Co. v. Lewis, 294 U. S. 550, 55 Sup. Ct. 525, 79 L. ed. 
(adv. op.) 539 (1935); Lane Drug Stores v. Lee, 11 F. Supp. 672 (N. D. 
Fla. 1935). 

Class 1, of Subdivision B, however, was upheld as an additional source of 
revenue applicable to all retail merchants alike. The Florida Court sustained 
Class 1, of Subdivision B, because of what it termed an “equalizing factor.” 
The opinion on this point reads as follows: “By sub-dividing the taxed privi- 
lege of operating a retail merchandising business into its discernible aliquot 
parts, (a) the opportunity privilege, and (b) the realization privilege, and 
thereupon applying to each segment a separate scale of tax incidence for the 
purpose of admeasuring the value of the exercise and enjoyment of the two 
elements that are enjoyable only in combination, the Legislature has merely 
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the decisions of the Supreme Court, it seems clear that in this one 
field at least, state legislatures and city councils have it within their 
power, by astutely drafted legislation, to cut short and extinguish a 
far-flung economic development. The position of the chain stores 
under the present state of the decisions of that Court, and interpre- 
tations of those decisions by courts of the several states will be the 
subject matter of this note.® 


The Jackson case. The history of chain store taxation before the 
Court began less than five years ago. In 1929, the legislature of the 
state of Indiana passed an act providing for license fees, which would 
progress according to the number of stores owned and operated by 
a single chain.* Jackson, who owned and operated a chain of grocery 
stores located in Indianapolis, Indiana, unsuccessfully attacked the con- 
stitutionality of the above-mentioned bill.?- This decision was affirmed 
subsequently by the United States Supreme Court in a bitterly con- 
tested legal battle, by a five to four decision.* In that case the Supreme 
Court upheld as reasonable the classification of the chain store, for 
the purposes of taxation, as differentiated from the department store 
and the so-called voluntary chain which are also engaged in selling to 


sought to make Subdivision B of the schedule an equalizing factor so designed 
as to overcome whatever injustices may be wrought through the application of 
Subdivision A standing alone. By this means, a single store falling within 
Class 1 of Subdivision A may acquire a license to open for business by paying 
an opportunity privilege tax of but $10 while a competing chain store belonging 
to Class 6 of Subdivision A would be required to pay an opportunity privilege 
tax of $400 because of its greater initial advantage (opportunity) as member 
of a chain system over that of the single individually operated and merchandised 
store implied in the mere opening of the store for the negotiation of trade. 
On the other hand, should the single store in Class 1 of Subdivision A be so 
situated, geographically or otherwise, as to realize gross receipts equal to, or 
greater than, an entire chain of stores in Class 6 of Subdivision A then the 
application of Subdivision B tends to bring about an equality of burden between 
the single store and the chain by making up on the realization privilege tax 
what it initially diminished on the opportunity privilege tax in favor of the 
single individually operated and merchandised store at the outset of the taxable 
privileged period.” 


5 For a discussion of the various legislative enactments in the field of chain 
store taxation, see (1935) 45 YaLe L. J. 314; (1931) 80 U. or Pa. L. Rev. 289; 
(1931) 40 Yate L. J. 431. 


® Acts 1929, c. 207 prescribes the following license fees applicable to chain 
stores: 


Class Number of stores Amount of tax 
Di nviaus beau warudmoereameatond 1 $3 
A SO Pe Ee re a 2-5 10 for each additional store 
as ch aeaceaiuaneieteacibeao aan waaat 6-10 15 for each additional store 
_ SPE LI TT ee eee 11-20 20 for each additional store 
EO reece, ae ee re Over 20 25 for each additional store 


738 F. (2d) 652 (Ind. 1930). 
8 Supra note 1. 
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the public at retail. Thus, after previous unsuccessful attempts,’ the 
excavation was made and the foundation laid for the structure of 
discriminatory taxation directed against chain stores. 


The Liggett Case. The next consequential case’® engaging the at- 
tention of the Court was one involving a Florida statute" which pro- 
vided for graduated license fees assessable against chain store opera- 
tors, the measure of the progression increasing when the participants 
did business in more than one county. Here, however, the statute 
was an attempt to discriminate against sectional or national chains in 
favor of the local chains by taking as the means of classification the 
crossing of a county line. The exaction of penalties for the expansion 
into another county, by one who had previously operated only in one, 
could not be sustained as reasonable. The classification was arbitrary 
and capricious in that it had no “relation to business experience.” 
The argument that the intention was to penalize chain stores operat- 
ing in cities was rejected, a finding being made that the selection of 
the county line had no relation “either to density of population, con- 
gregation of the buying public, or any other factor bearing upon the 
choice of a business site.” +? Classification of the chain store, how- 
ever, as differentiated from other methods of retail merchandising 
once more was upheld.’* In this case also the rate of the tax progres- 
sion was slight, so that obviously the statute was chiefly a revenue 
measure, and not an exercise of the police power under the guise of 
a tax. 


The Standard Oil Case. The Supreme Court, on January 14, 1935, 
dispelled any doubt which may have obtained as to whether dis- 
crimination against chain stores would be upheld when it became 
confiscatory. Fox, Tax Commissioner of West Virginia v. Standard 


9In 1926 the Supreme Court of the State of Kentucky held unconstitutional 
a tax which discriminated against grocery stores using delivery service. City 
of Danville v. Quaker Maid Co., 211 Ky. 677, 278 S. W. 98 (1926). In the 
following year a Maryland Equity Court held invalid a license tax discriminat- 
ing against chain stores where the basis for the discrimination was the preven- 
tion of monopolies and competition. Keystone Grocery and Tea Co. v. Juster 
(Allegheny County Court, Md. Equity Case No. 10922, 1927 unreported). 
Still later a North Carolina Court again decided in favor of the chain stores, 
holding a difference with regard to ownership and method of operation in- 
sufficient as a basis for classification. Great A. and P. Tea Co. v. Doughton, 
196 N. C. 145, 144 S. E. 741 (1928). 


10 Liggett v. Lee, 288 U. S. 517, 53 Sup. Ct. 481, 77 L. ed. 929 (1933). The 
case has been the subject of much discussion. Cf. (1933) 1 Gro. Wasu. L. 
Rev. 540; (1933) 33 Cor. L. Rev. 754; (1933) 81 U. or Pa. L. Rev. 871; 
(1935) 44 Yate L. J. 619. For further material see id. at note 16. 


11 Fla. Laws 1931, c. 15624. 
12 Supra note 10 at 534. 
13 Jd. at 533. 
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Oil Company of New Jersey.* The measures of the fees'® in this 
instance were much higher than any which had yet gained the at- 
tention of the Court. Plaintiff either owned or operated through 
agency agreements or leases, 949 filling stations and 54 distributing 
plants. The effect of the statute was such that chain gasoline filling 
stations paid 84.46 per cent of the tax while they enjoyed only 4.6 per 
cent of the total chain business done in the state.® Plaintiff alone paid 
42.16 per cent of the tax. Based upon revenue figures for the year 
1932, plaintiff would sustain a loss in all but 53 of its stations or a 
net loss of $142,917.88 if it kept all its 949 stations intact.17 The 
Court held: filling stations were stores within the meaning of the 
act; the operation of the statute did not deny plaintiff equal protection 
of the law in spite of the fact that by it he was forced to pay a large 
percentage of the tax; discrimination against chain stores, even when 
carried to the point of confiscation, could be sustained since the power 
to tax also involved the power to destroy. Mr. Justice Cardozo 
said : 78 
“A chain, as we have seen, is a distinctive business species, 
with its own capacities and functions. Broadly speaking, its 
opportunities and powers become greater with the number of 
the component links; and, the greater they become, the more 
far-reaching are the consequences, both social and economic. 
For that reason the state may tax the large chains more heavily 
than the small ones, and upon a graduated basis, as indeed we 
have already held. Not only may it do this but it may make the 
tax so heavy as to discourage multiplication of the units to an 


extent believed to be inordinate, and by the incidence of the 
burden develop other forms of industry.” 


Chain store tax cases docketed in the Supreme Court at the present 
term. The intense present importance of this fundamental question 
was well illustrated by the pendency of three chain store cases when 


14 204 U. S. 87, 55 Sup. Ct. 333, 79 L. ed. (adv. op.) 339 (1935). 


15 Acts W. Va. 1933, c. 36 provides that retailers shall pay certain license 
fees, the amount of the fees therein prescribed to be: 


Number of stores Amount of tax 
1 $2 

2-5 5 for each additional store 

6-10 10 for each additional store 

11-15 20 for each additional store 

16-20 30 for each additional store 

21-30 35 for each additional store 

31-50 100 for each additional store 

51-75 200 for each additional store 

Over 75 250 for each additional store 


16 Supra note 14 at 92, 93. 
176 F. Supp. 494 (S. D. W. Va. 1934), at p. 502, table No. 6. 
18 Supra note 14 at 100. 
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the Court opened this fall session. The first of these originated in 
the courts of Michigan, where the constitutionality of a Michigan 
statute’® was attacked. In this statute the measure of the discrimina- 
tion not only was carried to a confiscatory extreme, but also the 
gradation was much more rapid. The statute, as passed by the legis- 
lature, was vetoed by the Governor.*° After enactment, however, it 
was upheld by the Supreme Court of Michigan.” Classification of 
the chain store for purposes of discriminatory taxation was approved.** 
The court held that the license as provided by Act 265 was a privilege 
tax for the opening of the store, whereas the sales tax of three per 
cent, which all mercantile establishments had to pay upon sales made, 
was a tax upon consumption and therefore the two could not be 
said to constitute double taxation.2* The court was not concerned 
with the fact that the tax might prove to be confiscatory, saying that 
the power to tax involves the power to destroy.** Michigan specifically 
exempted filling stations from the effect of the act.** The case came 
up to the United States Supreme Court upon a petition for certiorari 
and was dismissed upon motion of counsel.*® 


19 Sec. 3, Acts 265. Public Acts 1933 lays down the following schedule of 
license fees applicable to chain stores: 


Number of stores Amount of tax 


$10 for each store in ex. of 1 

25 for each additional store 

50 for each additional store 

each additional store 

each additional store 

each additional store 

Over 25 each additional store 


20 Governor Comstock, in vetoing the bill, made the following statement: 
“It is apparent that the legislature recognizes that those merchants engaged in 
chain store operation enjoy certain economic advantages which are not available 
to those whose merchandising is done on the single store plan, as a result of 
which the latter are not in a position to compete effectively. The primary 
purpose of this act is therefore not revenue but rather to use the power to tax 
as a means of equalizing economic opportunity. With this purpose I am not 
in accord. In my opinion, however, the act goes farther. It tends to stifle 
competition by annihilation of the competitors. 

“We now have a retail sales tax in Michigan under which merchants are to 
be licensed to sell at retail on a basis of three per cent of their sales. Coupled 
with that tax the fees provided in this act for the privilege of merchandising 
on the chain store plan are so high as to be practically confiscatory. It is 
likewise double taxation and of doubtful constitutionality. It would certainly 
result in much confusion and dissatisfaction and do more harm than good.” 
Infra note 21 at 358. 


21C. F. Smith Co. v. Fitzgerald, 270 Mich. 659, 259 N. W. 352, (1935). 
227d. at 358; supra note 4. 

23 [bid. 

24 McCulloch v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (U.S. 1819). 

25 Sec. 2, Act 265, Public Acts 1933. 


263 U. S. Law Week 21. (Appeal taken under name of C. F. Smith Co. 
et. al. v. Atwood). 
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In the second of these cases*’ certiorari was denied by the Court.** 
The Supreme Court of Wisconsin struck down a Wisconsin statute*® 
on the ground that it was an arbitrary and discriminatory and denied 
the plaintiffs equal protection of the laws.*° The Wisconsin court 
recognized the well-established principle that chain stores can be 
classified for purposes of taxation,®** but held Stewart Dry Goods 
Company v. Lewis** to be controlling. The United States Supreme 
Court, in the latter case, determined any graduated discriminatory tax 
to be arbitrary when the measure of the gradation was the amount 
of gross revenue received. The Wisconsin court held: ** 


“As the United States Supreme Court has final jurisdiction 
to determine whether state laws violate the provisions of the 
Federal Constitution, and its decisions on that subject are bind- 
ing on all courts, when that court has determined the nature and 
the effect of a certain state tax and that it violates the Federal 
Constitution and is therefore forbidden, its decision as to the 
nature and effect of the tax is controlling, and its conclusions, 
in respect thereto, must be followed by the state courts.” ** 


The third case is a companion case of Fox v. Standard Oil.*° The 
district court deemed it unnecessary to determine the taxpayers’ con- 
tention that control merely by virtue of an agency agreement over 
filling stations was insufficient to bring them under the Act inasmuch 
as they held filling stations were not stores under the Act and further- 


more that the Act was invalid in any event as applied to gasoline 


27 Henry, State Treasurer, etc. v. Wadham’s Oil Company. See infra note 30. 

283 U. S. Law Week, 109. 

29 Sec. 76, 75 Stats. 1933 (which is Sec. 1 of c. 469, Laws 1933), after de- 
fining a chain store operator for the purpose of the Act as any person who 
operated two or more stores, provided the following occupational taxes to be 
paid by persons engaging in such businesses: 

Gross income Rate of tax 

$100,000 or less 6/20 of 1% 

7/20 of 1% of excess over Class ! 
8/20 of 1% of excess over Class 
9/20 of 1% of excess over Class 
1/2 of 1% of excess over Class 
11/20 of 1% of excess over Class 
12/20 of 1% of excess over Class 6 

Over 5,000,000 13/20 of 1% of excess over Class 5 


30 Fd Schuster & Co. Inc. v. Henry; Wadham’s Oil Co. v. same, 261 N. W. 
20 (Wis. Sup. Ct. 1935). 

31 Supra note 4, supra note 21. 

32 204 U. S. 550, 55 Sup. Ct. 525, 79 L. ed. (adv. op.) 539 (1935). 

33 Supra note 30 at 22. 

34 Galveston Harrisburg etc. R. Co. v. Texas, 210 U. S. 217, 227, 28 Sup. Ct. 
638, 52 L. ed. 1031 (1908); Great Atlantic & Pacific Tea Co. v. Harvey, 177 
(1906), (Vt. 1935) ; Nunnemacher v. State, 129 Wis. 190, 222, 108 N. W. 627 

35 Supra note 14. 
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stations because of its confiscatory tendencies.** Upon the deter- 
mination of Fox v. Standard Oil, however, the cause was remanded 
to the district court for a finding on the third point. The district 
court found there was sufficient control ; ** the case is now pending in 
the United States Supreme Court, which has already noted probable 
jurisdiction.** What their decision in the case will be is problemati- 
cal, but it is natural to infer from the tendency of recent decisions that 
the district court will be upheld. The filling stations present a par- 
ticularly nice problem in anti-chain legislation. Some states have 
seen fit to exempt specifically this class of tradesmen from coming 
under their statutes.*® Indiana made no exemption, and held its act 
to be valid as applied to filling stations.*° Wisconsin was of the 
opinion that filling stations were not stores within the meaning of 
her stature.** Chain filling stations have attempted to invoke the 
“original package” doctrine.** They have contended, since the pe- 
troleum products are received by the distributing plants in the original 
tank cars in which they are shipped, that the tax constituted an un- 
warranted burden on interstate commerce.** This argument is not 
entitled to much weight, for the general doctrine is well established 
that the states may lay both property and sales tax on goods brought 
in from sister states, even when still in the original packages, pro- 
vided such taxes do not discriminate in favor of goods locally pro- 
duced.** It would seem that unless the legislature exempts the ven- 
dors of petroleum products from coming under chain store statutes, 
such tradesmen must submit to the tax.*® 

Courts for a long time have held that the power to tax is vested 
in the legislature.*® The courts cannot limit that power. Chief 
Justice Chase in paraphrasing the opinion of Chief Justice Marshall 
asserted, “The judicial department cannot prescribe to the legislative 
department limitations upon the exercise of its acknowledged powers. 


ns a Oil Co. of New Jersey v. Fox, 6 F. Supp. 494 (S. D. W. Va. 

87 Ashland Refining Co. v. Fox, 11 F. Supp. 431 (S. D. W. Va. 1935). 

383 U. S. Law Week 205. 

389 Tdaho and Michigan are two of these. 

40 Midwestern Pet’l. Corp’n. v. State Board of Tax Comm., 206 Ind. 668, 
187 N. E. 882 (1933). 

41 Wadham’s Oil Co. v. Wisconsin, 210 Wis. 448, 245 N. W. 153 (1932). 

42 Brown v. Maryland, 12 Wheat. 419, 6 L. ed. 678 (U. S. 1827). 

43 Galveston Harrisburg etc. R. Co. v. Texas, supra note 34. See also Gem- 
mill, The Validity of Colorado’s New Chain Store Tax (1935) 7 Rocky Mr. 
L. Rev. 138, 143. 

44 Woodruff v. Parham, 8 Wall. 123, 19 L. ed. 382 (U. S. 1868); Sonneborn 
Bros. v. Cureton, 262 U. S. 506, 43 Sup. Ct. 643, 67 L. ed. 1095 (1923). 

45 Fox v. Standard Oil, supra note 14. For further discussion of the problem 
as applied to filling stations, see (1934) 43 Yate L. J. 1022. 

46 United States v. New Orleans, 98 U. S. 381, 25 L. ed. 225 (1878). 
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The power to tax may be exercised oppressively upon persons; but 
the responsibility of the legislature is not to the courts, but to the 
people by whom its members are elected.” ** 

Also, whether the legislation is wise is not for the determination 
of the courts.** Nor may the courts inquire into the motives which 
may have prompted the legislature to impose the tax.*® 

The power to tax having been granted to the legislature, it follows 
as a natural result that it may classify for the purposes of taxation. 
The classification must be based merely upon reasonable grounds.*° 


wae v. Merchant, 125 U. S. 345, 355, 8 Sup. Ct. 921, 31 L. ed. 763 
( " 

48 Tyson v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 718 (1927); 
City of Traverse City v. Blair Tp., 190 Mich. 313, 157 N. W. 81 (1916); see 
also (1933) 7 St. Jouns L. Rev. 350, note 22. 

49 Calder v. Michigan, 218 U. S. 591, 31 Sup. Ct. 122, 54 L. ed. 1163 (1910) ; 
United States v. Doremus, 149 U. S. 86, 39 Sup. Ct. 214, 63 L. ed. 493 (1919). 


50 An Ohio court stated the rule very clearly in Ohio Oil Co. v. Conway, 281 
U. S. 146, 160, 50 Sup. Ct. 310, 74 L. ed. 775 (1929): “The state may classify 
broadly the subject of taxation, but in doing so it must proceed upon a rational 
basis. The state is not at liberty to resort to a classification that is palpably 
arbitrary. The rule is generally stated to be that classification ‘must rest upon 
some ground of difference having a fair and substantial relation to the object 
< a legislation, so that all persons similarly circumstanced shall be treated 
alike.’ ” 

Classification founded upon conceivable differences, however, has been sus- 
tained. Discrimination against hand laundries that employ more than two 
women has been upheld. Quong Wing v. Kirkendall, 223 U. S. 59, 32 Sup. Ct. 
192, 56 L. ed. 350 (1911). A license tax imposed upon those engaged in the 
business of refining sugar and molasses is valid even though farmers who 
refined their own sugar and made their own molasses were exempt. American 
Sugar Refining Co. v. Louisiana, 179 U. S. 89, 21 Sup. Ct. 43, 45 L. ed. 102 
(1900) ; cf. Sproles v. Binford, 286 U. S. 374, 394, 52 Sup. Ct. 181, 17 L. ed. 
288 (1931). There is sufficient difference between a warehouse situated on a 
right of way and one not so located to sustain a different classification for tax 
purposes. Cargill v. Minnesota, 180 U. S. 452, 21 Sup. Ct. 423, 45 L. ed. 619 
(1900). A Kentucky statute which taxed short-time liens as differentiated 
from long-time liens was held to be valid. Louisville Gas & Electric Co. v. 
Coleman, 277 U. S. 32, 48 Sup. Ct. 423, 72 L. ed. 770 (1928). In a much earlier 
case, classification of railroads based upon the length of their lines was per- 
mitted for the purpose of allocating the different rates to be charged by each 
road. Dow v. Beidelman, 125 U. S. 680, 690, 8 Sup. Ct. 1028, 31 L. ed. 841 
(1888); cf. Chicago, Burlington Etc. R. R. v. Quincy, 94 U. S. 155, 24 L. ed. 
94 (1876). Graduated inheritance taxes have been sustained; Magoun v. II- 
linois Trust & Savings Bank, 170 U. S. 283, 18 Sup. Ct. 594, 42 L. ed. 1037 
(1898) ; Knowlton v. Moore, 178 U. S. 41, 109, 20 Sup. Ct. 747, 44 L. ed. 969; 
Keeney v. Comptroller of State of New York, 222 U. S. 525, 536, 32 Sup. Ct. 
105, 56 L. ed. 299 (1911); Maxwell v. Bugbee, 250 U. S. 525, 40 Sup. Ct. 21, 
63 L. ed. 1124 (1919), as likewise have progressive income taxes. Brushaber 
v. Union Pacific R. Co., 240 U. S. 1, 25, 35 Sup. Ct. 236, 60 L. ed. 493 (1915). 
The classification of theatres according to the price of admission charged and 
the taxing thereof accordingly is reasonable since there is some relation between 
the price of admission and the revenue. Metropolis Theatre Co. v. Chicago, 
228 U. S. 61, 33 Sup. Ct. 441, 57 L. ed. 730 (1913). The state may place a 
burden on certain professions or businesses to the exclusion of others. Bell’s 
Gap R. Co. v. Pennsylvania, 134 U. S. 232, 237, 10 Sup. Ct. 533, 33 L. ed. 892 
(1890); Southwestern Oil Co. v. Texas, 217 U. S. 114, 121, 122, 30 Sup. Ct. 
496, 54 L. ed. 688 (1909). Differentiation in size of businesses has been sus- 
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Where the classification is reasonable the legislature is permitted 
to assess different classes at higher rates of taxation.** The state 
may burden businesses which it wishes to discourage.** The extent 
to which the discrimination is invoked is not controlling. The power 
to tax involves the power to destroy.** A prohibitive tax placed upon 
state bank notes, even though it caused their retirement from cir- 
culation within a year, was sustained.** Discrimination against oleo- 
margarine, even where it compelled the withdrawal of colored oleo- 
margarine from competition, was valid.** Mr. Justice Cordozo stated, 
in Fox v. Standard Oil,5* “When the power to tax exists, the extent 
of the burden is a matter for the discretion of the lawmakers.” ** 
The fact that the tax is confiscatory does not vitiate the statute. The 
Supreme Court of the United States expressed itself as follows upon 
one occasion: 


“Tf Alaska deems it for its welfare to discourage the destruc- 
tion of herring for manure and to preserve them for food for 
man or for salmon, and to that end imposes a greater tax upon 
that part of the plaintiff's industry than upon a similar use of 


tained. Cf. Citizens’ Telephone Co. v. Fuller, 229 U. S. 322, 331, 33 Sup. Ct. 
833, 57 L. ed. 1205 (1913); Pacific American Fisheries v. Territory of Alaska, 
269 U. S. 269, 46 Sup. Ct. 110, 70 L. ed. 270 (1925). A leading case support- 
ing the contrary view is Quaker City Cab v. Pennsylvania, 277 U. S. 389, 
48 Sup. Ct. 553, 72 L. ed. 927 (1927). Classification there was held to be 
arbitrary in spite of the fact that an incorporated taxicab company enjoys 
certain advantages over competitors who are operating as individuals. They 
can secure larger discounts in the original acquisition of their various cabs, in 
the purchase of operation supplies, and in the various expenditures for main- 
tenance. Each additional cab cruising the streets builds up good will not only 
in favor of itself but of every other cab in the system. The potency of such 
an advertisement would be far reaching. It seems impossible to distinguish 
this case from the Jackson case. The only inference that can be drawn is that 
the latter overrules the former. 


51 Radice v. New York, 264 U. S. 292, 44 Sup. Ct. 325, 68 L. ed. 690 (1914) ; 
Heisler v. Thomas Colliery Co., 260 U. S. 245, 43 Sup. Ct. 83, 67 L. ed. 237 
(1922); Liberty Warehouse Co. v. Burley Tobacco Growers Co-op., 276 U. S. 
71, 48 Sup. Ct. 291, 72 L. ed. 473 (1928). See (1930) 15 Minn. L. Rev. 341; 
(1931) 31 Cor. L. Rev. 135. Taxes on department stores, however, encoun- 
tered constitutional checks. See note (1931) 44 Harv. L. Rev. 456, note 5. 

52 Williams v. Feras, 179 U. S. 271, 21 Sup. Ct. 128, 45 L. ed. 186 (1900) ; 
Armour Packing Co. v. Lacy, 200 U. S. 226, 26 Sup. Ct. 232, 50 L. ed. 451 
(1905); Brown-Forman Co. v. Kentucky, 217 U. S. 563, 30 Sup. Ct. 578, 
54 L. ed. 883 (1910); cf. Alaska Fish, etc. Co. v. Smith, 255 U. S. 44, 41 
Sup. Ct. 219, 65 L. ed. 489 (1921). McCulloch v. Maryland, supra note 32; 
cf. Knowlton v. Moore, supra note 50. 

53 Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869); “oh Citi- 
zens Savings & Loan Association v. Topeka, 20 Wall. 655, 663, 664, 22 L. ed. 
455 (U. S. 1874). 

54 Veazie Bank v. Fenno, supra note 53. 

55 McCray v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904). 

56 Supra note 14. 


57 Cf. Magnano Co. v. Hamilton, 292 U. S. 40, 54 Sup. Ct. 567, 78 L. ed. 
1116 (1934). 
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other fish or of the offal of salmon, it hardly can be said to be 


contravening a Constitution that has known protective tariffs for 
a hundred years.” *§ 


Conclusion. Because of the classification permitted in the Jackson 
case®® the chain stores are now in a precarious position. Anti-chain 
store statutes have received almost universal state judicial sanction. 
The Idaho court® approved the Idaho statute.** The people of the 
State of Colorado ratified the Colorado Act,®* which was submitted 
to them on a referendum.® Classification of the chain store for the 


58 Alaska Fish, etc. Co. v. Smith, supra note 52; cf. Rast v. Van Deman & 
Lewis Co., 240 U. S. 342, 357, 36 Sup. Ct. 379, 60 L. ed. 679 (1915). 
59 Supra note 1. 


60 J. C. Penney Co. v. Diefendorf, supra note 4. 


61 Idaho Stat. 1933 Sessions Law, c. 112. The Idaho statute classified chain 
stores and imposed the following license fees: 


Number Amount Number Amount 
of stores of tax Class of stores of tax 


10-11 $230 

11-12 260 

290 

320 

350 

380 

410 

440 

470 

9-10 200 20orover 500 


The act exempts filling stations. 


62 Colorado 1935 Sessions Law, c. 216. The Colorado act provided the fol- 
lowing schedule of license fees applicable to chain stores: 


Number of stores Amount of tax 
1 $2 
2-4 10 for each additional store 
5-8 50 for each additional store 
9-15 150 for each additional store 
16-24 200 for each additional store 
Over 24 250 for each additional store 


63 Submitted to the people November 6, 1934. Approved 197,144 yes, 156,147 
no. See 1935 Sessions Law, c. 216. The California Act in which the maximum 
extent of the discrimination is $600 per store is at present the subject of a 
referendum to the people, the California Code providing for a referendum 
upon any legislation passed by the state legislature upon the presentation of 
a petition supported by five per cent of the voters who voted at the preceding 
gubernatorial election. CALtForNIA Constitution, Art. IV, Sec. 1. Thus, in 
these two isolated instances the unfortunate condition which so gravely con- 
cerned Mr. Wecker is overcome. He stated: “In its final analysis, it seems 
unfortunate that the interpretation of what is reasonable and arbitrary is made 
so flexible that it bends as the will of only five Supreme Court judges. The 
mental background of these judges, their sense of ethical and social values 
seem too intangible to determine vital problems. . . . Judicial fiat should not 
solve the issues of economics, business, and sociology. The state should be 
given freedom of experimentation, especially in the field of chain store taxa- 
tion, and, if it finds its remedial tax measures unwise, the state legislature itself 
should undo the harm without the assumed paternalistic intervention of the 
Supreme Court.” Wecker, Tax Comment, A study in chaining the chain stores, 
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purpose of discriminatory taxation has received too widespread en- 
dorsement in the courts to maintain successfully a contrary view." 
So long as the legislatures confine themselves to the use of a statute 
similar to the one employed in the Jackson case, it would seem that 
the cause of the chain stores in the courts is hopeless.®* Since the 
sovereign powers exerted in the field of chain store taxation are those 
of the states, relief can be obtained from the judiciary only upon a 
showing that there is no rational basis for making the classification 
into which the chains are placed by the legislature, and that that 
body is making an arbitrary use of its powers to tax.® Quite dif- 
ferent is this situation from that which would obtain if federal power 
were being exerted. A federal tax must be a genuine tax and a 
true fiscal measure, unless it falls within the sphere of the federal 
regulatory powers. If it is not a true fiscal measure, the tax will be 
treated as an improper attempt to extend the federal sphere of regu- 
lation by indirection. The states, on the other hand, have both the 
tax power and the appropriate regulatory power over retail stores; 
hence, if tax be regarded as a regulatory rather than a genuine fiscal 
measure, it makes no difference within the “due process” limits. 


(1933) 7 Sr. Jouns L. Rev. 350 at 356. The chains are utilizing the radio, 
billboard advertising, and every means at their command in the state of Cali- 
fornia to fight this proposed tax which threatens their destruction. 


64 State Board of Tax Commission v. Jackson, supra note 1; Louis K. Lig- 
gett Co. v. Lee; Fox v. Standard Oil; J. C. Penney Co. v. Diefendorf; Lane 
Drug Stores v. Lee, all supra note 4; C. F. Smith Co. v. Fitzgerald, supra 
note 21; Wadham’s Oil Co. v. Henry, supra note 30; Great A. & P. Tea 
Co. v. Maxwell, 284 U. S. 575, 52 Sup. Ct. 26, 76 L. ed. 500 (1931); Great 
A. & P. Tea Co. v. Morrisett, 285 U. S. 584, 52 Sup. Ct. 127, 76 L. ed. 506 
oon Southern Grocery Stores v. State Tax Commission, 55 F. (2d) 931 
(E. D. S. C. 1932); Great A. & P. Tea Co. v. Valentine, 12 F. Supp. 760 
(S. D. Iowa, Nov. 19, 1935); Louis K. Liggett v. Amos, 104 Fla. 609, 141 
So. 153, 172 (1932); Read Drug & Chemical Co. v. Claypool, 165 Md. 250, 
166 Atl. 742 ( 1933) ; Commonwealth v. Bibee Grocery Co. Inc., 153 Va. 
935, 151 S. E. 293 (1930) ; ; Great A. & P. Tea Co. v. Harvey, supra note 34; 
(1933) 1 Geo. Wasu. L. Rev. 129, 540; (1933) 7 Sr. Jouns L. Rev. 350; 
(1935) 7 Rocxy Mr. L. Rev. 138; (1935) 44 Yate L. J. 619. Contra: Wool- 
worth v. Harrison, 171 Ga. 891, 156 S. E. 904 (1931). Classification of cash 
and carry stores as differentiated from stores giving credit and making de- 
liveries is unreasonable. City of Danville v. Quaker Maid, Inc., supra note 
17; Wolford Oil Co. v. Boston, 170 Ga. 624, 154 S. E. 145 (1930); City of 
Newman v. Atlanta Laundry, Inc., 174 Ga. 99, 162 S. E. 497 (1932); Amer- 
ican Bakeries Co. v. Griffin, 174 Ga. 115, 162 S. E. 513 (1932); City of 
Douglas v. S. Ga. Grocery Co., 179 S. E. 768 (1935). 


65 (1933) 7 St. Joun’s L. Rev. 350 at 355. 


66 Ohio Oil Co. v. Conway, supra note 50; Lindsley v. rn Carbonic 
Gas Co., 220 U. S. 61, 78, 31 Sup. Ct. 337, 55 L. ed. 369 (1911). 


87 Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 
817 (1922); Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 'L. ed. 822 
(1922) ; Trusler v. Crooks, 269 U. S. 475, 46 Sup. Ct. 165, 70 L. ed. “ 
(1926); United States v. Butler, et al., Receivers of ~ Hoosac Mills, 
U. S. Law Week 373, 56 Sup. Ct. 312, 80 L. ed. 287 (U. S. 1936). 
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The effective appeal of the chain stores, therefore, lies to the peo- 
ple.** Certain it is that the same competitive advantages which the 
courts invariably find to be sufficient as a basis for discriminatory 
classification can be made into arguments very persuasive with the 
voters, since these advantages mean large savings to them as retail 
consumers.®® KENNETH L, Mount. 


Due PROCESS AND THE BILL oF RIGHTS 


A Louisiana Statute’ imposed a license tax upon all newspapers 
within the state, having a circulation of 20,000 or more, for the privi- 
lege of engaging in the business of selling advertising. An injunction 
was sought by nine publishers to restrain the enforcement of the act. 
The Supreme Court in a sweeping decision declared the statute un- 
constitutional as an abridgement of the freedom of the press, in con- 
travention of the due process clause of the Fourteenth Amendment.” 

Mr. Justice Sutherland, speaking for the unanimous Court said, 
“A free press stands as one of the great interpreters between the gov- 
ernment and the people. To allow it to be fettered is to fetter our- 
selves.” The opinion contains an historical exposition of the struggle 


of the American colonies and of the mother country as well, begin- 


ning with the seventeenth century, in behalf of a free press and free 
speech. It was this struggle, observed the Court, which the framers 
of the First Amendment had in mind. 

The decision was immediately hailed by the press of the nation as 
a signal victory. From the political science standpoint, it has the 
sound approval of the public (who have popularly so thought all 
along) as a vindication of “inalienable rights.” While the narrow 
aspects of this case merit this approbation, the broad language, from 


68 The anti-chain movement recalls other political combats against economic 
progress. In 1895 department stores were the subject of undue discrimina- 
tion, people believing that such institutions were a throwback to monopolistic 
society. Later, mail order houses were considered to be encroaching upon 
the territory of independent tradesmen. Many people at that time feared 
that all business in the future would be done through the post office. Still 
later, house-to-house salesmen were the subject of criticism. Each of these 
institutions came to be accepted, however, and the business of independent 
tradesmen continued to prosper as before. Buehler, CHAIN Store DEBATE 
MANUAL, at 15. 


69 Fep. TRADE CoMM. FINAL REPORT ON THE CHAIN-STORE INVESTIGATION 
(1934) Doc. No. 4; Fed. Trade Comm., Gross Profit and Average Sales Per 
Store of Retail Chains (1933) Doc. No. 178. Chain Stores operate on a slight 
margin of profit which is of direct benefit to the consuming public. 

1 Acts 1934, No. 23. 


2 Grosjean, Supervisor v. American Press Co. Inc. et al., 3 U. S. Law Week 
506, decided February 10, 1936. 
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the standpoint of the constitutional lawyer, raises anew old and con- 
stantly recurring questions of nicety and precision: (1) What con- 
stitutes “abridgement” of speech and press? (2) What is the scope 
of the “due process” clause in the Fourteenth Amendment, with re- 
gard to the incorporation therein of the first eight Amendments of 
the Federal Constitution as restrictions on state action? 

Free speech and free press are not absolute rights.* They are sub- 
ject to certain types of Federal regulation incident to the postal 
power,* war power,° and commerce power.® They are also subject 
to state regulation under the police power. The power of a state to 
punish utterances hostile to the public welfare, tending to corrupt 


public morals, incite to crime, or disturb the peace is generally con- 
ceded.’ 


3 Willis, Freedom of Speech and the Press (1929) 4 Inp. L. J. 445. 

4 Postal regulations of the FEpERAL CrIMINAL CopE in point: 18 U. S. C. 
§ 334 (1934) —— obscene matter); 18 U. S. C. §336 (1934) (lottery) ; 
18 U. S. C. § 338 and , ow (1934) (promotion of fraud; threatening com- 
munications); 18 U. S. C. §344 (1934) (mail advocating treason or insur- 
rection); 18 U. S. & § 335 (1934) (libellous and indecent matter on en- 
velopes). Cases are annotated in 18 U. S. C. A. §§ 261 to 540. Leading con- 
stitutional cases: Ex Parte Jackson, 96 U. S. 727, 24 L. ed. 877 (1878); In re 
Rapier, 143 U. S. 110, 12 Sup. Ct. 374, 36 L. ed. 93 (1892); Horner v. 
United States, 143 U. S. 207, 570, 12 Sup. Ct. 407, 522, 36 L. ed. 126, 266 
(1892) ; Badders v. United States, 240 U. S. 391, 36 Sup. Ct. 367, 60 L. ed. 
Mo 19173 Masses Pub. Co. v. Patten, 246 Fed. 24, 158 C. C. A. 250 (C. C. 

5 The Espionage Act, 40 Star. 217 (1917), 50 U. S. C. §§ 31-42 (1934) ; 
Schenck v. United States, 249 U. S. 47, 39 Sup. Ct. 247, 63 L. ed. 470 (1919) ; 
Frohwerk v. United States, 249 U. S. 204, 39 Sup. Ct. 249, 63 L. ed. 561 (1919) ; 
Debs v. United States, 249 U. S. 211, 39 Sup. Ct. 252, 63 L. ed. 566 (1919) ; 
Abrams v. United States, 250 U. S. 616, 40 Sup. Ct. 17, 63 L. ed. 1173 (1919) ; 
Schaefer v. United States, 251 U. S. 466, 40 Sup. Ct. 259, 64 L. ed. 360 (1920) ; 
Pierce v. United States, 252 U. S. 239, 40 Sup. Ct. 205, 64 L. ed. 542 (1920). 
Chafee, Freedom of Speech in Wartime (1919) 32 Harv. L. Rev. 932; Carroll, 
Freedom of Speech and Press in Wartime (1919) 17 Micu. L. Rev. 621; 
Corwin, Freedom of Speech and Press under the First Amendment (1920) 
30 Yate L. J. 48; Wigmore, Freedom of Speech and Freedom of Thuggery in 
War Time and Peace Time (1920) 14 Inu. L. Rev. 539; Goodrich, Does the 
Constitution Protect Free Speech (1921) 19 Micu. L. Rev. 487; note (1935) 
9 Cinn. L. Rev. 265. 

6 Communications Act of 1934, 48 Srar. 1064 (1934), 47 U. S. C. §151 
oH See Radio Act of 1927 (repealed), but indexed, 47 U. S. C. §81 
( a 

7 State v. Van Wye, 136 Mo. 227, 37 S. W. 938, 58 A. S. R. 627 (1896) 
(obscenity) ; State v. McKee, 73 Conn. 18, 46 Atl. 409, 49 L. R. A. 542, 84 
Am. St. Rep. 124 (1900) (criminal news publication); People v. Most, 171 
N. Y. 423, 64 N. E. 175, 58 L. R. A. 509 (1902) (seditious publication) ; State 
v. Boyd, 86 N. J. Law 75, 91 Atl. 586 (1914) (inciting to riot and arson) ; 
Gilbert v. Minnesota, 254 U. S. 325, 41 Sup. Ct. 125, 65 L. ed. 287 (1920) 
(interference with military recruiting); State v. Hennessy, 114 Wash. 351, 
195 Pac. 211 (1921) (criminal syndicalism) ; Gitlow v. State of New York, 
268 U. S. 652, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925) (criminal anarchy) ; 
Whitney v. California, 274 U. S. 357, 47 Sup. Ct. 641, 71 L. ed. 1095 (1927). 
Cf. Fiske v. Kansas, 274 U. S. 380, 47 Sup. Ct. 655, 71 L. ed. 1108 (1927) ; 
Stromberg v. California, 283 U. S. 359, 51 Sup. Ct. 532, 75 L. ed. 1117 (1931) ; 
Herndon v. Georgia, 295 U. S. 441, 55 Sup. Ct. 794, 79 L. ed. 1530 (1935) ; 
Near v. Minnesota, 283 U. S. 697, 51 Sup. Ct. 625, 75 L. ed. 1357 (1931). 
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The present case makes it clear that the press is not exempt from 
taxation per se. 


“Tt is not intended by anything we have said to suggest that 
the owners of newspapers are immune from any of the ordinary 
forms of taxation for the support of the government. . . . The 
tax here is bad not because it takes money from the pockets of 
the appellees . . . It is bad, because, in the light of its history 
and its present setting, it is seen to be a deliberate and calculated 
device in the guise of a tax to limit the circulation of information 
to which the public is entitled in virtue of the constitutional 
guaranties. . . . No state during the one hundred fifty years 
of our national existence has undertaken to impose a tax like 
that now in question.” 


The words “in the light of its history and its present setting” are 
significant. The Court chose to look behind the tax rather than to 
say that it was simply a revenue measure.® 

The free press concept is no longer confined to the printed word. 
The moving picture and the radio have risen, particularly in the last 
decade, not only as sources of entertainment, but as reliable dissemi- 
nators of realistic information. With the arrival of television, which 
is technically assured and commercially imminent, the outstanding 
attributes of both will be combined. 

It has been held uniformly that state legislation providing for the 
censorship of moving pictures is constitutional. It is said that it is 
a valid and reasonable exercise of the police power, which does not 
abridge the freedom of speech or press. The attitude of the courts 
may best be summed up in the language of Professor Wigmore,’® 
“It (freedom of the press) is meant for a man who has some prin- 
ciples and wants to get a hearing for them—not for a sordid panderer, 
who does not care what he prints or shows as long as it brings in 
shekels.” 


8 Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 822 (1922); 
Bailey v. Drexel Furniture Co., 259 U. S. 20, 42 Sup. Ct. 449, 66 L. ed. 817 
(1922). Contra: Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 
1869) ; McCray v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 
(1904) ; Flint v. Stone Tracy Co., 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 
(1911) ; United States v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 L. ed. 493 
(1919). 

® Mutual Film Corporation v. Industrial Commission (Ohio), 236 U. S. 230, 
35 Sup. Ct. 387, 59 L. ed. 552 (1915); Mutual Film Corporation v. Industrial 
Commission, 236 U. S. 247, 35 Sup. Ct. 393, 59 L. ed. 561 (1915) ; Mutual Film 
Corporation v. Hodges (Kansas), 236 U. S. 248, 35 Sup. Ct. 393, 59 L. ed. 
561 (1915); Fox Film Co. v. Trumbell, 7 F. (2d) 715 (D. Conn. 1925) dis- 
missed 269 U. S. 597, 46 Sup. Ct. 107, 70 L. ed 431 (1925). See annotation 64 
A. L. R. 505; note (1914) 2 Va. L. Rev. 216; note (1915) 15 Con. L. Rev. 
546; note (1930) 55 Harv. L. Rev. 113. 


10 Wigmore, Moving Pictures and the Constitution (1914) 9 In. L. Rev. 130. 
This editorial is picturesquely written. 
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Radio must, due to present technical limitations of wave lengths, 
and, possibly, from the military standpoint, be subject to some form 
of regulation. Since it has been clearly established that it is a part 
of interstate commerce," the regulation is in the hands of the Federal 
Government. The elaborate Communications Act of 1934? con- 
templates intricate supervision, but Section 326 of the Act is sig- 
nificant. It reads, “Nothing in this chapter shall be understood or 
construed to give to the Commission the power of censorship over the 
radio communications or signals transmitted by any radio station, and 
no regulation or condition shall be promulgated or fixed by the Com- 
mission which shall interfere with the right of free speech by means 
of radio communication. No person within the jurisdiction of the 
United States shall utter any obscene, indecent, or profane language 
by means of radio communication.” There are those who profess to 
believe that the power of regulation will be used as a means of cen- 
sorship which cannot be exercised directly."* Admittedly the legal 
problems of radio are in a state of development and as yet, unsettled, 
but a detailed discussion of them is beyond the scope of this note.'* 

Another interesting feature of this case is that it appears to be one 
more definite step in making the “due process” clause of the Four- 
teenth Amendment include the first eight Amendments as restrictions 
on state sovereignty. The First Amendment is there now; the re- 


mainder seem to be on their way. The First Amendment is expressly 
a restriction on Congress.** The Court says, in this case, “While 
this provision is not a restraint upon the powers of the states, the 
states are precluded from abridging the freedom of speech or of the 


press by force of the due process clause of the Fourteenth Amend- 
ment.” 


Prior to the ratification of the Fourteenth Amendment, in 1868, 
the Bill of Rights was held to consist of restraints only on the Federal 


11Whitehurst v. Grimes, 21 F. (2d) 787 (E. D. Ky. 1927); note (1928) 
26 Micu. L. Rev. 919; United States v. American Bond and Mortgage Co., 31 
F. (2d) 448, 450 (N. D. Ill. 1929); note (1933) 1 Geo. Wasu. L. Rev. 240. 

12 Supra note 6. 


13 Mr. David Lawrence broadcast such a view over the air, on February 17, 
36. 


14 For further discussion of radio Near see note (1933) 1 Gro. WasH. 
L. Rev. 380; note (1934) 22 Ky. L. J. 634; note (1931) 2 Am L. Rev. 407, 
510; re (1932) 3 Am L. Rev. 77, 186, 3 351, 452; note (1933) 4 Am L,. Rev. 
95, 206, 314, 438; note (1934) 5 A L. Rev. 90 90, 218, 309, 385; note (1935) 
6 AIR L. REv. 98, 195, 267. Shapiro, The Press, The Radio, and The Law 
(1935) 6 A L, Rev. 128. 


15“Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of speech, or 
of the press; or the right of the people peaceably to assemble, and to petition 
the government for a redress of grievances.’ 
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Government. Chief Justice Marshall said, “The powers they (the 
people) conferred on this (Federal) government were to be exer- 
cised by itself; and the limitations on power, if expressed in general 
terms are naturally, and, we think, necessarily applicable to the gov- 
ernment created by the instrument.” *® Though there were repeated 
efforts by the bar to apply these limitations to the states, the decisions 
adhered to the Marshall doctrine to and through the Civil War pe- 
riod.1*7_ There is a grammatical argument as well, in support of this 
position. General language in the Constitution refers to the Federal 
Government; when the states are meant the language is specific. 


The doctrine with regard to the first ten Amendments has been con- 
tinued since the adoption of the Fourteenth Amendment. An early 
decision on a related subject arose from the Slaughter-House cases,'* 
in which the Court held that the Fourteenth Amendment did not ap- 
ply to “privileges and immunities” derived from the states, or to the 
civil rights which belong to the citizens of the states as such. The 
parallel doctrines have been followed with regularity since, despite 
ingenious efforts of counsel to invoke the Fourteenth Amendment 
on the slightest pretext.1° The Court finally, in 1900, in Maxwell 
v. Dow (deciding that Utah could reduce a criminal jury from 
twelve to eight) held that the Fourteenth Amendment did not neces- 
sarily guarantee to a citizen of a state all the rights of the earlier 
Amendments, either under the “privileges and immunities” or “due 
process” clauses. The development in this field was, however, marked 
by some loose language in an effort to define “liberty” in the due 


16 Barron v. Mayor of Baltimore, 7 Pet. 243, 8 L. ed. 672 (U. S. 1833). 

17 Fox v. Ohio, 5 How. 410, 12 L. ed. 213 (U. S. 1847); West River Bridge 
v. Dix, 6 How. 507, 12 L. ed. 535 (U. S. 1848); Smith v. Maryland, 18 How. 
71, 15 L. ed. 269 (U. S. 1855); Withers v. Buckley, 20 How. 84, 15 L. ed. 
816 (U. S. 1857). 

1816 Wall. 36, 21 L. ed. 394 (U. S. 1873). 


19 Walker v. Sauvinet, 92 U. S. 90, 23 L. ed. 678 (1875); United States v. 
Cruickshank, 92 U. S. 542, 23 L. ed. 588 (1876); Pearson v. Yewdall, 95 
U. S. 294, 24 L. ed. 436 (1877); Hurtado v. California, 110 U. S. 516, 4 Sup. 
Ct. 111, 28 L. ed. 232 (1884); Presser v. Illinois, 116 U. S. 252, 6 Sup. Ct. 
580, 29 L. ed. 615 (1886); Spies v. Illinois, 123 U. S. 131, 166, 8 Sup. Ct. 22, 
31 L. ed. 80 (1887); McElvaine v. Brush, 142 U. S. 155, 12 Sup. Ct. 156, 35 
L. ed. 971 (1891); O’Neil v. Vermont, 144 U. S. 323, 12 Sup. Ct. 693, 36 L. 
ed. 450 (1892); Thorington v. Montgomery, 147 U. S. 490, 13 Sup. Ct. 394, 
37 L. ed. 252 (1893); Brown v. New Jersey, 175 U. S. 172, 20 Sup. Ct. 77, 
44 L. ed. 119 (1899) ; Maxwell v. Dow, 176 U. S. 581, 20 Sup. Ct. 448, 44 L. 
ed. 597 (1900); Capital City Dairy Co. v. Ohio, 183 U. S. 238, 22 Sup. Ct. 
120, 46 L. ed. 171 (1902); Ohio v. Dollison, 194 U. S. 445, 24 Sup. Ct. 703, 
48 L. ed. 1062 (1904); Jack v. Kansas, 199 U. S. 372, 26 Sup. Ct. 73, 50 L. ed. 
234 (1905); Barrington v. Missouri, 205 U. S. 483, 27 Sup. Ct. 582, 51 L. ed. 
890 (1907); Twining v. New Jersey, 211 U. S. 78, 29 Sup. Ct. 14, 53 L. ed. 
97 (1908); Prudential Insurance Co. v. Cheek, 259 U. S. 530, 42 Sup. Ct. 
516, 66 L. ed. 1044 (1922); Gaines v. Washington, 277 U. S. 81, 48 Sup. Ct. 
468, 72 L. ed. 793 (1928). 

5 
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process clause*® and by the consistent dissent of Mr. Justice Harlan.** 

It was not until as recently as 1925 that these ancient doctrines 
were overruled, or rather, tactily ignored.** In the Gitlow case, Mr. 
Justice Sandford said, “For present purposes we may and do assume 
that freedom of speech and of the press—which are protected by the 
First Amendment from abridgement by Congress—are among the 
fundamental personal rights and liberties protected by the due process 
clause of the Fourteenth Amendment from impairment by the states.” 
With this language and without argument or precedent the Court 
drew “free press” to the bosom of the Fourteenth.** The above 
assumption has since been affirmed by quite a formidable array of 
cases, considering the short space of time.** 

A similar weakening of the doctrine that the Bill of Rights operated 
only on the Federal Government in connection with criminal trial 
rights under the Fifth?® and Sixth*® Amendments has been evolved. 
This result was deduced by a circuitous use of language. 

In the early case of Hurtado v. California,** the Court held that an 
accused might be convicted of murder by the state without indict- 


20 Coppage v. Kansas, 236 U. S. 1, 35 Sup. Ct. 240, 59 L. ed. 441 (1915); 
Butler v. Perry, 240 U. S. 328, 36 Sup. Ct. 258, 60 L. ed. 672 (1916); Meyer 
v. Nebraska, 262 U. S. 390, 43 Sup. Ct. 625, 67 L. ed. 1042 (1923); Pierce v. 
Society, 268 U. S. 510, 45 Sup. Ct. 571, 69 L. ed. 1070 (1925). 

21 See Powell v. Pennsylvania, 127 U. S. 678, 8 Sup. Ct. 992, 1257, 32 L. ed. 
253 (1888); Booth v. Illinois, 184 U. S. 425, 22 Sup. Ct. 425, 46 L. ed. 623 
(1902) ; see dissents in Maxwell v. Dow, supra note 19 (1900); Patterson v. 
Colorado, 205 U. S. 454, 464, 27 Sup. Ct. 556, 51 L. ed. 879 (1907) ; Twining 
v. New Jersey, supra note 19 (1908); Berea College v. Kentucky, 211 U. S. 45, 
29 Sup. Ct. 33, 53 L. ed. 81 (1908). 

22 Gitlow v. People of State of New York, supra note 7. 

23 Warren, The New Liberty Under the Fourteenth Amendment (1926) 39 
Harv. L. Rev. 431. 

24 Whitney v. California, (1927); Fiske v. Kansas (1927), both supra 
note 7; State v. Butterworth, 104 N. J. Law 579, 142 Atl. 57 (1928); Strom- 
berg v. California (1931); Near v. Minnesota (1931), both supra note 7. 
See also Frank vy. Mangum, 237 U. S. 309, 335, 35 Sup. Ct. 582, 590, 59 L. ed. 
969 (1915); Moore v. Dempsey, 261 U. S. 86, 43 Sup. Ct. 265, 67 L. ed. 543 
(1923). Cf. Herndon v. Georgia, supra note 7. 


25 “No person shall be held to answer for a capital, or otherwise infamous 
crime, unless on a presentment or indictment of a Grand Jury, except in cases 
arising in the land or naval forces, or in the militia, when in actual service in 
time of war or public danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; nor shall be compelled in 
any criminal case to be a witness against himself, nor be deprived of life, liberty, 
or property, without due process of law ; nor shall private property be taken 
for public use, without just compensation.” 


26 “Tn all criminal prosecutions the accused shall enjoy the right to a speedy 
and public trial, by an impartial jury of the State and district wherein the 
crime shall have been committed, which district shall have ~~ previously 
ascertained by law, and to be informed of the nature and cause of the accusa- 
tion; to be confronted with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have the assistance of 
counsel for his defense.” 


27 Supra note 19. 
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ment by a grand jury without thereby violating the due process of 
law restrictions of the Fourteenth Amendment (compare the Fifth 
Amendment). The result, couched in broad language, was that the 
specific limitations of the Fifth Amendment on the Federal Govern- 
ment did not carry over into the Fourteenth as a restriction on the 
states. 

In Powell v. Alabama,?* Mr. Justice Sutherland makes a convinc- 
ing dictum of language used in Twining v. New Jersey,”® in the fol- 
lowing manner : 


“These later cases*° establish that notwithstanding the sweep- 
ing character of the language in the Hurtado case, the rule laid 
down is not without exceptions. The rule is an aid to construc- 
tion, and in some instances, may be conclusive; but it must 
yield to more compelling considerations whenever such consid- 
erations exist. The fact that the right involved is of such a 
character that it cannot be decried without violating those funda- 
mental principles of liberty and justice which lie at the base of 
all our civil and political institutions (Hebert v. Louisiana, 272 
U. S. 312, 316) ** is obviously one of those compelling consid- 
erations which must prevail in determining whether it is em- 
braced within the due process clause of the Fourteenth Amend- 
ment, although it be specifically dealt with in another part of 
the Federal Constitution. Evidently this Court, in the later cases 
enumerated, regarded the rights there under consideration as of 
this fundamental character. That some such distinction must be 
observed is foreshadowed [italics supplied] in Twining v. New 
Jersey, 211 U. S. 78, 99, where Mr. Justice Moody speaking for 
the court [italics supplied] said that ‘. . . it is possible that 
some of the personal rights safeguarded by the first eight 
Amendments against National Action may also be safeguarded 
against state action because a denial of them would be a denial 
of due process of law. Chicago, Burlington and Quincy Rail- 
road Company v. Chicago, 166 U. S. 226.*? If this is so, it is 
not because those rights are enumerated in the first eight Amend- 
ments, but because they are of such a nature that they are in- 
cluded in the conception of due process of law.’”’ 


The Powell case held that the right of an accused to counsel and to 
prepare his defense, guaranteed by the Sixth Amendment, was within 


28 287 U. S. 45, 53 Sup. Ct. 55, 77 L. ed. 158 (1932). See Brown v. Missis- 
sippi, 3 U. S. Law Week 536, decided Feb. 17, 1936. 

29 Supra note 19. 

80 Norwood v. Baker, 172 U. S. 269, 19 Sup. Ct. 187, 43 L. ed. 443 (1898) ; 
Smyth v. Ames, 169 U. S. 466, 524, 18 Sup. Ct. 418, 42 L. ed. 819 (1898) ; 
San Diego Land Co. v. National City, 174 U. S. 739, 754, 19 Sup. Ct. 804, 43 
L. ed. 1154 (1899); Gitlow v. New York; Stromberg v. California; Near v. 
Minnesota, all supra note 7. 

31 47 Sup. Ct. 103, 71 L. ed. 270 (1926). 

3217 Sup. Ct. 581, 41 L. ed. 979 (1897). It is significant that Mr. Justice 
Harlan rendered this opinion. 
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the “due process” concept of the Fourteenth. The Twining case held 
that exemption from compulsory self-incrimination was not such a 
fundamental right (even though applicable in Federal cases under 
the Fifth Amendment) as to constitute a denial of due process in a 
state court under the Fourteenth Amendment. The language used 
by Mr. Justice Moody was in stating counsel’s contention, a conten- 
tion flatly rejected by the Court in its decision. 

Mr. Justice Sutherland’s language in the present case should be 
closely examined. He says: 


“But in Powell v. Alabama, 287 U. S. 45, 65, 68, we held that 
in the light of subsequent decisions the sweeping language of the 
Hurtado case could not be accepted without qualification. We 
concluded that certain fundamental rights, safeguarded by the 
first eight Amendments [italics supplied] were also safeguarded 
against state action by the due process of law clause of the 
Fourteenth Amendment, and among them the fundamental right 
of the accused to the aid of counsel in a criminal prosecution.” 


A restatement of counsel’s contention in one case becomes a con- 
vincing dictum in the second and stare decisis in the third! 

It further seems significant that the criminal trial cases should be 
mentioned in the free press case as showing a unanimous intent on 
the part of the court to adopt into the “due process” clause the first 
eight Amendments. Perhaps “certain fundamental rights” do not 
include all of the first eight Amendments. In view of the language, 
however, it seems more probable that it is all inclusive, and if the 
latter be a true conclusion, the scope of the due process clause has 
tremendously increased in the short space of a decade.** 

It may be that the old doctrine** was, in an abstract sense, wrong, 
and the Court has finally set it right. Possibly, as has happened,*° 
strong dissents such as those of Field ** and Harlan,** come, in time, 


38 Compare the language of Mr. Justice Pitney in 1922 in the case of Pru- 
dential Insurance Co. v. Cheek, supra note 19: “. . . neither the Fourteenth 
Amendment nor any other provision of the Constitution of the Umited States 
imposes upon the States any restrictions about freedom of speech, or the liberty 
of silence; nor, we may add, does it confer any right of privacy upon either 
persons or corporations.” 

84 The Slaughter-House Cases, Maxwell v. Dow, Hurtado v. California, and 
Twining v. New Jersey, are the leading cases of the doctrine. The latter three 
are important with regard to the Fifth and Sixth Amendments. See also 
a v. Illinois on the right to bear arms (Second Amendment); all supra 
note 1 

35 Compare the dissent of Mr. Justice McReynolds in Myers v. United States, 
272 U. S. 52, 47 Sup. Ct. 21, 71 L. ed. 160 (1926) with the Court’s decision in 
Humphrey’s Executor v. United States, 295 U. S. 602, 55 Sup. Ct. 869, 79 L. 
ed. 1611 (1935). 

36 The Slaughter-House Cases, supra note 18; Munn v. Illinois, 94 U. S. 113, 
24 L. ed. 77 (1877) ; compare his majority opinion in Barbier v. Connolly, 113 
U. S. 27, 30-32, 5 Sup. Ct. 357, 28 L. ed. 923 (1885). 

37 Supra note 21. 
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by a process of erosion and the shifting of personnel, to be the rule of 
the Court. Or, it might be reasonably assumed that the Court finally 
bowed to the public misconception of the subject and the constant 
diligence of the bar to advocate that misunderstood premise on the 
slightest pretext. Perhaps there is a national judicial encroachment 
on state sovereignty here strikingly analogous to the contemporary 
legislative and administrative trend. 

Whether or not one agrees with the result, the legal reasoning 
involved is certainly novel. Mr. Justice Sandford arrives at desti- 
nation by a bland assumption; Mr. Justice Sutherland’s method, de- 
scribed above, may be considered even more surprising. 

One thing stands out clearly—the result is a fait accompli. The 
former principle** is definitely slated for the discard. Though not 
overruled and probably still existent under the narrow interpretation 
of “privileges and immunities” the practical result is the same. It 
makes but little practical difference*® whether the “first eight” be- 
come a part of the Fourteenth by virtue of “due process” or “privi- 
leges and immunities”—the significant fact is that they are there. 


J. A. Roperts. 


THE Errect SINCE RECOGNITION OF SOVIET DECREES ON PROPERTY 
LOcATED IN THE UNITED STATES 


The United States recognized the Union of Soviet Socialist Re- 
publics on November 16, 1933. This, being an exercise of function 
of the political branch of the government,” binds the courts to take 


388 Supra note 23. Professor Warren in this article at p. 462 says, “It remains 
to be seen how far the Court will follow its Gitlow case expressions to their 
inevitable and logical conclusions. If it shall do so, then the doctrines of the 


accra, Cases will be practically reversed if not specifically over- 
ruled.” 


It is the writer’s opinion that the inevitable conclusion, of which he speaks, 
is at hand. 


39 See the minor distinction suggested by Prof. Warren, supra note 23, at 463. 
1 (1934) 28 Am. J. Int. L. No. 1, Official Documents, p. 1. 


2 Rose v. Himely, 4 Cranch 241, 272, 2 L. ed. 608, 618 (U. S. 1808); Gelston 
v. Hoyt, 3 Wheat. 246, 324, 4 L. ed. 381, 401 (U. S. 1818); United States v. 
Palmer, 3 Wheat. 610, 634, 644, 4 L. ed. 471, 478 (U. S. 1818); The Prize 
Cases, 2 Black 635, 669, 17 L. ed. 459, 477 (U. S. 1862); Agency of Canadian 
Car and F. Co. v. American Can Co., 258 Fed. 363 (C. C. A. 2nd, 1919) ; 
Russian Republic v. Cibrario, 235 N. Y. 255, 139 N. E. 259 (1923); Salimoff 
v. Standard Oil Co. of N. Y., 262 N. Y. 220, 186 N. E. 679 (1933); English: 
Taylor v. Barclay, 2 Sim. * * 213, 221 (1828); Emperor of Austria v. Day 
and Kossuth, 3 De G. F. and J.* 217 (1861) ; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797, 805, 820. 
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judicial notice® of the existence of the Soviet government,* and vali- 
dates all acts of the recognized state from the date of its origin, at 
least so far as the acts of a recognized foreign government are ordi- 
narily given effect by national courts. It is an elementary principle 
of international law that the validity of the acts of a sovereign state 
within its jurisdiction will not be questioned by the courts of other 
countries. This principle is not here disputed or discussed, except 
so far as comparison necessitates its discussion. 

The scope of this note is the extent to which, since recognition, 
our courts have or, as in most instances, have not accorded ex- 
traterritorial effect to the much-litigated’ Soviet confiscatory de- 


3 The cases cited supra note 2 are in point, also, Williams v. Suffolk Ins. Co., 
13 Pet. 415, 10 L. ed. 226 (U. S. 1839); Jones v. United States, 137 U. S. 
202, 11 Sup. Ct. 80, 34 L. ed. 691 (1890); American Banana Co. v. United 
Fruit Co., 213 U. S. 347, 29 Sup. Ct. 511, 53 L. ed. 826 (1908); O6ctjen v. 
Central Leather Co., 246 U. S. 304, 38 Sup. Ct. 309, 62 L. ed. 726 (1918) ; 
Banque de France v. Equitable Trust Co., 33 F. (2d) 202 (S. D. N. Y. 1929) ; 
English: Luther v. Sagor, 3 K. B. 532 (1921) ; Princess Paley Olga v. Weisz, 
1 K. B. 718 (1929). 


*Louis Connick, The Effect of Soviet Decrees in American Courts (1924) 
34 YaLe L. J. 499, 510, says “Recognition of a government has no retroactive 
or other effect except as evidence of its existence” (citing Wulfsohn v. Soviet 
Russia, 234 N. Y. 372, 138 N. E. 24 (1923)). 


5 Underhill v. Hernandez, 168 U. S. 250, 18 Sup. Ct. 83, 42 L. ed. 456 (1897) ; 
Oetjen v. Central Leather Co., Ricaud v. American Metal Co., both supra note 
3; United States v. Trumbull, 48 Fed. 94 (D. Calif. 1891); Murray v. Van- 
derbilt, 39 Barb. 140 (N. Y. 1863); State of Yucatan v. Argumedo, 92 Misc. 
Rep. 547, 157 N. Y. S. 219 (1915). But see Kennett v. Chambers, 14 How. 
38, 51, 14 L. ed. 316, 322 (U. S. 1852), in which the court held that a contract, 
which, when made, violated neutrality towards Mexico, was not validated by 
subsequent recognition of Texas. 


6 Oetjen v. Central Leather Co., supra note 3; State of Yucatan v. Argumedo, 
supra note 5; Stark v. Howe Sound Co., Inc., 146 Misc. Rep. 686, 266 N. Y. S. 
368 (1933); Day-Gormley Leather Co. v. National City Bank of New York, 
8 F. Supp. 505 (S. D. N. Y. 1934); English: Princess Paley Olga v. Weisz, 
supra note 3. 

Thus, even before recognition, the New York court held that Soviet confisca- 
tory decrees passed title to property in Russia, and protected the American 
company purchasing such confiscated property from the Soviet government 
from suit in the New York courts by the former owners, on the theory of con- 
version. Salimoff v. Standard Oil Co. of N. Y., supra note 2 


7 For discussion of the cases arising before recognition, and the state of the 
law at that time, see: E. Untermeyer, Judicial Interpretation of the Soviet De- 
crees in Relation to Private Rights (1933) 1 Geo. Wasu. L. Rev. 471; Con- 
nick, Effect of Sovict Decrees in American Courts, supra note 4; Dickinson, 
Recent Recognition Cases (1925) 19 Am. J. Int. L. 263 ; Recognition of Russia 
(1931) 30 Micu. L. Rev. 181; Recognition Cases, 1925-30 (1931) 25 Am. J. 
Int. L. 214; J. P. Trotter, Extraterritorial Operation and Effect of Confisca- 
tory Decrees of the Soviet Government (1925) 3 N. C. L. Rev. 88; Boardman 
Wright, The Russian Government in Our Courts (1925) 11 CorNELL L. Q. 49; 
Paul Wohl, The Nationalization of Joint Stock Banking Corporations in Soviet 
Russia and Its Bearing on their Legal Status Abroad (1927) U. Pa. L. Rev. 
385, 527, 622; Thormodsgard and Roger D. Moore, Recognition in Interna- 
tional Law (1927) 12 Sr. Louis L. Rev. 108; N. D. Houghton, The Position 
of Unrecognized Governments Before the Courts of Foreign States (1929) 4 
Inv. L. J. 519; Kallis, Legal Effects of Nonrecognition of Russia (1930) 20 
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crees,® particularly where the claim is made that such decrees affect 
property in the United States. 

This problem lends itself to discussion from two points of view: 
(1) The “public policy of the forum” ;* and (2) The “Litvinoff as- 
signment” of Russian claims to the United States.’° It is likely that 
all of the controversies concerning the Soviet decrees our courts will 
be called upon to settle will have to be adjudicated with those two 
aspects of the problem in mind. 

There have been few cases involving the Soviet decrees since rec- 
ognition,"* and the importance of the most recent cases is somewhat 
lessened by the fact that the Federal Circuit Courts of Appeals, in 
affirming the decisions of the court below, based its opinion on a 
technical jurisdictional ground, and avoided deciding the extraterri- 
torial questions which form the theme of this note.!* 


I. The Public Policy Aspect. “One of the most controversial 
rules of private international law is the exception of public order,’* 
the rule not to enforce foreign laws which are contrary to the funda- 
mental conceptions of the law of the state having jurisdiction.” ** 
The rule and the exception, both concepts of the Conflict of Laws,’® 
are stated as follows: The legislation of any nation has no extrater- 


Va. L. Rev. 1; Tennant, Recognition in American Courts, 1923-30 (1931) 29 
Micu. L. Rev. 708. See also Jarre, Jupicia, Aspects oF ForEIGN RELATIONS 
(1933) c. III. 

8 For a French translation of these decrees, see Raout Lapry, UNE LEGISLA- 
TION COMMUNISTE, (1920) pp. 294, 587 

®In Latin countries the expression “public policy” is not so familiar as the 
term “public order.” See Hasicut, The Application of Soviet Laws and the 
Exception of Public Order (1927) 21 AM. J. Lnr. L. 238 note 1. 

10 Supra note 1, at p. 16. 

11 State of Russia v. National City Bank, 69 F. (2d) 44 (C. C. A. 2d, 1934); 
United States v. Bank of New York and Trust Co., 77 F. (2d) 866, aff’g 10 
F. Supp. 269, but mainly on jurisdictional grounds (C. C. A. 2d, 1935); United 
States v. Louis H. Pink, United States v. President and Directors of the Man- 
hattan Co., both in 77 F. (2d) 881, decided on the authority of United States v. 
Bank of N. Y. and Trust Co., (C. C. A. 2d, 1935); Day-Gormley Leather Co. 
v. National City Bank of New York, supra note 6; Viladikavkazsky R. R. Co. 
v. New York Trust Co., 263 N. Y. 369, 189 N. E. 456, 91 A. L. R., 1426, (1934) 
3 Geo. Wasu. L. Rev. 245 (1934) ; Hiller v. Russo-Asiatic Bank, 273 N. Y. S. 
594 (1934). 

12 United States v. Bank of New York and Trust Co., United States v. Presi- 
dent etc. of the Manhattan Co., United States v. Louis H. Pink, all supra note 
11. In Vladikavkazsky R. R. Co. v. N. Y. Trust Co., supra note 11, the court 
squarely refuses to give any extraterritorial effect to the decrees in so far as 
they affected contracts which were to be performed entirely outside Russian 
jurisdiction. See also the dissenting opinion of Manton, J., in the United States 
v. Bank of N. Y. and Trust Co., supra note 11, at 870. 

18 The editorial of the JouRNAL pu Droit INTERNATIONAL, March, 1925, at 
305, says: “It would be vain to dissimilate that the arbitrary notion of public 
order becomes the central point in such discussions on the conflict between 
communistic and noncommunistic laws.” 

14 HABICHT, op. cit. supra note 9, at 238. 

15 Dicky, Conriicr or Laws (5th ed. 1932) 25. 
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ritorial force as a matter of right,’* and the extent to which such legis- 
lation will be recognized by other nations depends on comity.’’ In 
short, this means that sovereign acts extending beyond territorial 
limits need not be given effect,’* but because of comity foreign legis- 
lation will be accorded recognition and enforcement in the courts,’® 
except where such legislation is opposed to the public policy of the 
forum.*° The fact that the government is one recognized by the po- 
litical department seems immaterial in the consideration of the “public 
policy” exception, at least in our own courts,” although this position 
has been questioned both here*? and in England.2* The New York 
court, in Vladikavkazsky R. R. Co. v. the New York Trust Co.,** 
expressed the view adopted so far by the American courts: “That the 
confiscation decree in question, clearly contrary to our public policy, 
was enacted by a government recognized by us, affords no controlling 
reason why it should be enforced in our courts.”®> The fact that the 
present Russian government was not recognized was not the basis of 
our refusal to give effect to its decrees nationalizing corporations and 
confiscating their property. . . . We clearly intimated, prior to rec- 
ognition, that our decision would have been the same, if at that time, 
recognition had been granted.” ** In this case, the first one decided 


16 Rose v. Himely, supra note 2; The Appollon, 9 Wheat. 362, 6 L. ed. 111 
(1824) ; Hilton v. Guyot, 159 U. S. 113, 16 Sup. Ct. 139, 40 L. ed. 95 (1894) ; 
Second Russian Ins. Co. v. Miller, 268 U. S. 552, 45 Sup. Ct. 593, 69 L. ed. 1088 
(1924); United States v. Bank of New York and Trust Co., 10 F. Supp. 269, 
271; see Huntington v. Attrill, 146 U. S. 657, 669, 13 Sup. Ct. 224, 36 L. ed. 
1123, 1128 (1892). 

17 “Comity is the recognition which one nation allows within its territory to 
the legislative, executive or judicial acts of another nation, having due regard 
both to international duty and convenience, and to the rights of its own citizens 
or of other persons who are under the protection of its laws.” See Bank of 
Augusta v. Earle, 13 Pet. 519, 589, 10 L. ed. 274, 308 (U. S. 1839); Second 
Russian Ins. Co. v. Miller, supra note 16; United States v. Bank of New York 
and Trust Co., supra note 16, 271. 

18 Hilton v. Guyot, supra note 16, at 164. 


19 See cases supra note 16. Baglin v. Cusenier Co., 221 U. S. 580, 31 Sup. 
Ct. 669, 55 L. ed. 863 (1911); 1 Moore, Dicest or INTERNATIONAL LAW 
(1906) § 197. 

20 “The well-known exception . . . that the laws, which are to be admitted 
to the tribunals where they are not made, are not to be injurious to the state 
where they are so received.” Prentiss v. Savage, 13 Mass. 20, 23 (1816). 

21 Viadikavkazsky R. R. Co. v. N. Y. Trust Co., United States v. Bank of 
New York and Trust Co., both supra note 11. Contra: Luther v. Sagor, 
supra note 3. 

22 See the dissenting opinion of Manton, J., in United States v. Bank of 
New York and Trust Co., supra note 11, at 870. 

23 Luther v. Sagor, supra note 3. 

24 Hubbs, J., 91 A. L. R. 1426, 1431 (1934). 

25 Citing Baglin v. Cusenier Co., supra note 19. 

26 Citing James and Co. Second Russian Ins. Co., 239 N. Y. 248, 257, 146 
N. E. 369, 37 A. L. R. 720 (1925). 
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after recognition,’ the plaintiff sought to recover deposit in the de- 
fendant bank in New York City. The plaintiff, a Russian railroad 
corporation, had been dissolved by the Russian government, yet the 
court held that it retained sufficient legal existence in New York to 
sue for its funds deposited in the defendant bank. The basis of the 
refusal to give effect to the Soviet decrees was put squarely on the 
ground of the repugnance of the decree to the public policy of the 
forum. The following cases illustrate further the attitude of the 
courts in the United States towards the Soviet decrees where prop- 
erty located here is the point of litigation. 

In Hiller v. Russo-Asiatic Bank,?® the court denied the defendant’s 
motion to strike from the record the appearance of attorneys purport- 
ing to represent the defendant bank, a Russian corporation, dissolved 
by the Soviet decree. The court expressly rejected the suggestion 
that the decrees operated outside of Russia. It held that, “The 
Soviet decrees . . . did not extinguish the life of the defendant. 
They were effective with respect to its assets only so far as they were 
contained in Russia.” °° 

The most recent cases*® are probably the most significant although 
on appeal they were decided purely on a jurisdictional basis, and the 
Supreme Court of the United States followed the appellate court in 
this respect and declined to discuss the merits of the case.** 


The case of United States v. the Bank of New York and Trust Co.** 
was used as the test case for the decision of the court, since the prob- 
lems raised by the other two cases** are practically the same. In this 
case, an action in equity was instituted in the federal district court,** 
for an accounting and to compel the defendant bank to pay over to 
the United States, as the assignee of the Soviet government, the funds 


27 Other cases decided since recognition, see supra note 11: cf. Baglin v. 
Cusenier Co., supra note 19; Ingenohl v. Olsen and Co., 273 U. S. 542, 47 
Sup. Ct. 451, 71 L. ed. 762 (1927); H. T. Cottam and Co. v. Comision Regu- 
ladora, 149 La. 1026, 90 So. 392 (1912); Mitchell v. Banco de Londres y 
Mexico, 192 App. Div. 720, 183 N. Y. S. 446 (1920); Petrogradsky M. K. 
Bank v. National City Bank, 253 N. Y. 23, 170 N. E. 749 (1930); Etat Russe 
c. Ropit, French Court of Cassation, 55 Clunet 674 (1928). 

28 Supra note 11. 

29 See Day-Gormley Leather Co. v. Natl. City Bank, supra note 11, where 
the court decided that recognition of the Soviet government validated the seizure 
of the deposit in the Petrograd branch of the American bank by the Soviet 
government, so that depositor had no title to a cause of action against the 
American bank. Salimoff v. Standard Oil Co. of N. Y., supra note 2 semble 
(decided before recognition). 

30 Supra note 12. 

31 United States v. Bank of New York and Trust Co., 3 U. S. Law Week 
392, 56 Sup. Ct. 343, 80 L. ed. 337 (U. S. 1936). 

32 Supra note 11. 

33 United States v. President and Directors of the Manhattan Co., United 
States v. Louis H. Pink, both supra note 11. 
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formerly belonging to the Moscow Fire Insurance Co., a corporation 
organized under the laws of Imperial Russia. In 1918, by decree of 
the Soviet government the Moscow Company was declared dissolved, 
and all its right, title, and interest, and that of its stockholders in the 
property, was declared appropriated by the Soviet government. Un- 
der the New York Insurance Law* a foreign insurance corporation 
is required to make a deposit of a certain amount with the Superin- 
tendent of Insurance for the “general benefit and security of its pol- 
icy holders and creditors within the United States.” Creditors whose 
claims arose out of domestic transactions were paid out of these funds 
and the surplus was ordered deposited in the defendant bank, “as 
agent or depository” of the Moscow Co., subject to withdrawal only 
on the “order of a court of competent jurisdiction.” ** Proceedings 
were begun in 1933 in the New York Supreme Court*’ on notice to 
all parties interested, either as creditors arising out of foreign trans- 
actions, or as stockholders seeking an accounting or final settlement 
of the funds.** The United States*® moved for injunction pendente 
lite, restraining distribution of the fund. The court below denied 
the motion on the ground that the subsequent “recognition of the 
Soviet government in no way changed the confiscatory nature of the 
decree” in so far as these particular funds were concerned.*° 

On appeal,** the court held: That the United States was not en- 
titled to maintain suit against the bank in the federal court for ac- 
counting, thereby depriving the state court of its jurisdiction of the 
res previously acquired in the liquidation proceedings. The court in 
this case said,** “upon recognition, the public policy of this country 
to recognize the validity of Soviet decrees within Soviet territory was 
established. No one will question the power of the government of 
the domicile of a corporation to destroy what it has created, and when 
the now recognized Soviet Government issued its decrees to that 
effect this corporation was dead.” ** According to the court’s con- 
struction, the effect of the confiscatory decrees was to give Russia all 


35 Sec. 27. 

36 Matter of People (Moscow Fire Ins. Co.), 255 N. Y. 433 (1931), rev’g 
229 App. Div. 638. 

37 See 10 F. Supp. 269, 270. 

38 See the government’s petition for writ of certiorari, United States v. Bank 
of N. Y. and Trust Co., supra note 31, at 5. 

39 The United States is claiming title under the “Litvinoff assignment.” 

40 Supra note 37, at 271, citing Lehigh Valley R. Co. v. State of Russia, 21 
F. (2d) 396, 401 (C. C. A. 2d, 1927); Vladikavkazsky R. R. Co. v. N. Y. 
Trust Co., supra note 11. 

4177 F. (2d) 866 (C. C. A. 2d, 1935). 

42 Supra note 41, at 868, 869. 

43 Citing Bank of Augusta v. Earle, supra note 17, at 587. Head v. Provi- 
dence Insurance Co., 2 Cranch 127, 168, 2 L. ed. 229 (U. S. 1804). 
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the rights of the corporation, “as fully as though the corporation had 
lawfully assigned them to it before dissolution.” ** The court further 
said that the Russian state became the Russian corporation in Russia 
as far as “this court is concerned,” *° but declined to give effect to the 
decrees as to assets situated in this country. 

In the dissenting opinion,**® Manton, J., stated: That the suppres- 
sion of a juristic person (i.e. a corporation) by the sovereign who 
created it should not be regarded as against public policy by the 
courts of other countries; that a branch office of a corporation is 
without independent juristic existence ;*7 and that the act of recog- 
nition of a foreign government may import the equivalent of a defi- 
nite declaration of policy. Justice Manton incorporated into this ar- 
gument the theory of the much-cited English decision of Luther v. 
Sagor,*® which was to the effect that if a nation disapproves the poli- 
cies of a government which seeks recognition, it would be within its 
rights in refusing to recognize it on that ground solely. The dissent- 
ing opinion contended also that the majority opinion (which held that 
the dissolution through the Soviet decrees was to place the Soviet 
government in the shoes of the Russian corporation) is unwarranted, 
(1) because it was not the intent of the Rusisan government to lower 
itself to the status of a private litigant without its express consent, 
(2) because the dissolution did not “assimilate the Russian govern- 
ment with a corporation which was legally nonexistent, and the na- 
tionalization of the corporation could not involve a debasement of 
sovereignty”; that, on the contrary, the decree had the effect of ab- 
sorbing the assets of the corporation into the rest of the public assets 
and placing them beyond the reach of the process of the tribunals 
of foreign states; that the effect of recognition was retroactive and 
validated, for international purposes, all the acts, whether legislative 


44 Citing Oklahoma Natural Gas Co. v. State of Oklahoma, 273 U. S. 257, 
47 Sup. Ct. 391, 71 L. ed. 634 (1926); The Greyhound, 68 F. (2d) 832 (C. C. 
A. 2d, 1934). 

45 Supra note 41, at 868. 

46 Td. at 870. 


47 Td. at 874. Manton, in this opinion, points out that several foreign gov- 
ernments have held the Soviet decrees dissolved the corporations. Citing, 
Affaire de Julien Muszkat c. Soc. D’Assur. Rossia, Supt. Ct. 58 Clunet 770, 
771 (1929 Poland); Banque generale pour de Commerce Etranger c. Jandon, 
Trib. Civ. Seine, 52 Clunet 419, 420 (1924 France); Cie Nord de Moscou c. 
Phenix Espagnol, Cour d’Appel, Paris, 56 Clunet 119, 130 (1928); Soc. Vairon 
et Cie. c. Banque de Commerce de Siberie, Sirey, Rec., Gen. Jour du Pal. 161, 
Cour d’Appel, Bordeaux (1928); Banque Internationale de Commerce de 
Petrograd S. A. (Suceursale de Geneve) c. Hausner, Trib. Federal, 52 Clunet, 
488 (1924 Switzerland); Banque Internationale de Commerce de Petrograd 
v. Gaukassow, 2 K. B. 682 (1923 Eng.); Lazard Bros. and Co. v. Midland 
Bank, Ltd., A. C. 289 (1933 Eng.). 


48 Supra note 3. 
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or judicial, of that government, including the decrees here in ques- 
tion.*® 

It can be seen from these cases that the courts have consistently 
refused to give effect to the Soviet decrees since recognition, where 
the claim is set up to property located in the United States, mainly 
on the ground that these decrees were so repugnant to the public 
policy of the forum that its courts could have no part in enforcing 
them. In attempting to evaluate the position taken by the courts, 
resort must be had to some of the generally accepted axioms in the 
Conflict of Laws, although the axioms are not in themselves har- 
monious. 

The famous case of Luther v. Sagor expressed one of these propo- 
sitions as follows: 

“If a foreign government is recognized by the government of this 
country, the courts of this country may and must recognize the sov- 
ereignty of that foreign government and the validity of its acts.” °° 
The rule therein expressed is in accord with the view of the American 
courts, and the doctrine is one generally recognized and accepted in 
international law.** Going one step further, it may be asked: To 
what extent shall the validity of these acts be accepted so that they 
may be enforced? Shall their validity end with the territory over 
which this “recognized” sovereignty extends? *? 

Story has laid down the following broad axioms: 

“No state or nation can by its laws directly affect or bind property 
out of its own territory, or bind persons not resident therein, whether 
they are natural-born subjects or others. . . . For it would be wholly 
incompatible with the equality and exclusiveness of the sovereignty 
of all nations, that any one nation should be at liberty to regulate 
either persons or things not within its own territory.** 

“Upon this rule there is often ingrafted an exception of some im- 
portance to be rightfully understood. It is that, although the laws of 
a nation have no direct binding force or effect, except on persons 
within its own territories, yet that every nation has a right to bind 
its own subjects by its own laws in every other place.” ™ 


49 Supra note 41, at 874. 

50 Supra note 3, at 574. 

51 Supra notes 2 and 3. In Jones v. United States, supra note 3, at 214, there 
appears this classic and much quoted statement of the same idea: “All courts 
of justice are bound to take judicial notice . . . of its (the government’s) 
recognition or denial of the sovereignty of a foreign power, as appearing from 
the public acts of the legislature and executive.” 

52 For an excellent discussion of the “territorial” theory in the conflict of 
laws, and also the exception of public policy, see Ernest G. Lorenzen, Terri- 
toriality, Public Policy and the Conflict of Laws (1923) 23 Yate L. J. 736. 

53 a” oF Laws (8th ed. 1883) § 20. 

54 
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This “right” of every nation “to bind its subjects in every other 
place,” depends for its enforcement upon the elusive principle of 
“comity,” ®> by which nations give effect to the laws of other coun- 
tries, and on the equally elusive exception of public policy, that rights 
will not be enforced if the laws creating them are contrary to the 
“public policy of the forum.” ** 

In applying the principles of law just stated to the facts of the cases 
discussed above, the following observations may be made in regard 
to the Soviet decrees: 

1. These decrees purported to dissolve certain corporations created 
under the old Russian régime. Under the fiction theory of corporate 
personality, this would seem to be an exercise of sovereignty com- 
plete within the national boundaries. This theory is supported by 
the rules of Conflict of Laws to the effect that a corporation can be 
dissolved only by the state of its creation®’ and such dissolution will 
be effective everywhere,** even though all its assets are situated, and 
all its business is done, in a foreign country.°® There is no public 
policy in this country, then, disabling a foreign state from dissolving 
its domestic corporations.® 

2. These decrees purported to confiscate all the assets belonging 
to these corporations both at home and abroad, and make them part 
of the public property of the Soviet government. This is the part 
of the decrees so derogatory of our national policy that our courts 
refuse to give them any effect, in so far as the assets in this country 
are concerned. It can be readily seen that such decrees would not be 
upheld if the effect were to take away the property of American 
nationals who were creditors of the corporation in this country. 
Neither public policy nor comity would compel the courts to reach 
such a result. Conversely, the confiscation of the property of Ameri- 


55 See text supra. 

56 See HABICHT, op. cit. supra note 9; also text supra. 

57 Remington and Sons v. Samana Bay Co., 140 Mass. 494, 5 N. E. 292 
(1886); BEALE, TREATISE ON THE ConFiicr oF Laws, (1935) § 157.1; Re- 
—_—” OF THE ConFiict of Laws (Am. L,. Inst. Official Draft 1934) 

588 FLETCHER, Corporations (1919) 9702. 


59 Geo. D. Witt Shoe Co. v. Mills, 224 Ala. 500, 140 So. 578 (1932); Princess 
of Reuss v. Bos, L. R. 5 H. L. 176 (Eng. 1871); In Re Tumacacore Mining 
Co. L. R. 17 Equ. 534 (Eng. 1874); In Re General Company for the Pro- 
motion of Land Credit, L. R. 5 Ch. 363 (1877) ; Lazard Bros. and Co. v. Mid- 
land Bank, Ltd., supra note 47; Russ. and Eng. Bank v. Baring Bros. and 
Co., Ltd., 1 Ch. 435 (1932). 


6° Thus, some foreign tribunals have distinguished between the dissolution 
of the old Russian corporations and the confiscation of their assets, holding 
that the public policy exception applied only to the latter. Banque Int. de Com. 
de Petrograd v. Hausner, Cie de Nord de Moscou c. Phenix Espagnol, both 
supra note 47. 


364 THE GEORGE WASHINGTON LAW REVIEW 


can nationals in Russia has been upheld * and the courts, on other 
similar occasions, have refused to pass upon the validity of acts con- 
stituting the requisition of private property for state purposes.** The 
question resolves itself into one of the absolute ineffectiveness of a 
decree of a foreign state to affect property not under its power, or 
(the terms are interchangeable) its jurisdiction, except where the 
courts of the forum find the foreign decree not to be in conflict with 
domestic public policy. The refusal to apply the foreign law in simi- 
lar situations has been a consistent one on the part of the courts and, 
it may safely be said, a logical one under the existing state of inter- 
national relations. The requisition, by a state, of property outside 
its jurisdiction has not been upheld, even on the theory of construc- 
tive possession, when that property has not come within its actual 
possession.** This result is but a continuation of the doctrine that 
the courts of one government will not enforce another government’s 
legislative decrees for the purpose of furthering the foreign govern- 
ment’s fiscal interests.°* The strongest illustration of this concept is 
the policy regarding the tax laws of other countries.** These the 
courts of the forum will not enforce, even among the states of the 
United States,** and the courts of other nations agree.** The policy 
back of this nonenforcement involves practical and economic consid- 
erations. 

3. The best position the Soviet government can claim is that her 
decrees are 100 per cent capital taxes on the foreign and domestic 
property of her citizens domiciled in Russia (as these corporations 
were). It may also be urged in her favor that the public policy doc- 
trine should be extremely limited; ® that the executive has power 

61 Day-Gormley Leather Co. v. Natl. City Bank, supra note 6 

82 Texas Co. v. Hogarth Shipping Co., 256 U. S. 619, 629, 41 ‘Sup. Ct. 612, 
65 L. ed. 1123, 1130 (1921); The Isle of Mull, 278 Fed. 131 (C. P. A. 4th 
ae Seo But cf. H. T. Cottam and Co. v. Comision Reguladora, supra 
note . 

63 See the cases cited supra note 27; See also James and Co. v. Second Russ. 
Ins. Co., supra note 26; Hamilton v. Accessory Co., 26 Barb. 46 (N. Y. 1857). 

64 RESTATEMENT CONFLICT OF Laws, op. cit. supra note 57, §§ 443, 610. 

65 Jd. § 610, comment c. 

86 State of Colo. v. Harbeck, 232 N. Y. 71, 133 N. E. 357 (1921); cf. Beadall 
v. Moore, 199 A. D. 533, 191 N. Y. S. 826 (1922); Matter of Martin, 255 N. 
Y. 359, 362, 174 N. E. 753 fs i; But see Milwaukee County v. M. E. White 
Co., 3 U. S. Law Week 255, 56 Sup. Ct. 229, 80 L. ed. (adv. op.) 155, decided 
by the United States Supreme Court Dec. 9, 1935, where the Court holds that 
the judgment obtained in a foreign state for taxes must be given full faith and 
credit. The case foreshadows a change in the traditional attitude of nonenforce- 
ment of tax laws on the part of the Supreme Court, at least where sister states 
(of the United States) are involved. However, the Court saves for decision 
the question whether a cause of action arising in a foreign state ~~" - taxes 
must be enforced in the forum. See (1936) 4 Gro. Wasu. L. Rev. 2 

67 Queen of Holland v. Drucker, Ch. 877 (Gr. Br. 1928). 


68 See Nutting, Suggested Limitations of the Public Policy Doctrine (1934) 
19 Minn. L. Rev. 196. 
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to declare the public policy,® as well as the courts; that the executive 
by recognition of a government so opposed to our fundamental con- 
cepts of democracy, and the subsequent acceptance of an assignment 
of claims based on laws so contrary to ours, pursued subsequently 
by suit in the national courts, would seem to be an executive declara- 
tion of policy that the courts would be bound to notice.’° 

The latter proposition involves in part an interpretation of the 
“Litvinoff assignment.” 

II. The Litvinoff Assignment to the United States. Simultane- 
ously with the recognition of the Soviet government, President Roose- 
velt and Mr. Litvinoff"' entered into an executive agreement** 
whereby the Soviet government agreed “not to take any steps to 
enforce decisions of courts or initiate any new litigations for the 
amounts admitted to be due or that may be found due it, as the 
successor of the prior governments of Russia, or otherwise, from 
American nationals, and also the claim of the United States of the 
Russian Volunteer Fleet, now in litigation in the United States Court 
of Claims, and will not object to such amounts being assigned, and 
does hereby release and assign all such amounts to the Government 
of the United States.” 

The Soviet government also agreed “not to make any claim with 
respect to: 

“(a) Judgments rendered or that may be rendered by American 
courts in so far as they relate to property, or rights, or interests 
therein, in which the Union of Soviet Socialist Republics or its na- 
tionals may have had, or may claim an interest; or, 

“(b) Acts done or settlements made by or with the Government of 
the United States, or public officials in the United States, or its 
nationals relating to property, credits, or obligations of any govern- 
ment of Russia or nationals thereof.” 

This assignment was held to be an “executive agreement” exclu- 
sively within the powers of the executive, in the case of State of 
Russia v. National City Bank,"* a decision turning squarely upon the 
right of the United States to be substituted as the plaintiff in place 
of the State of Russia. Here, however, the funds in question had 
been deposited in the defendant bank, to the account of the Soviet 


69 See License Tax Cases, 5 Wall. 462, 469, 18 L. ed. 487, 500 (U. S. 1866) ; 
Hartford Fire Ins. Co. v. Chicago, 70 Fed. 202 (C. C. A. 8th, 1895). 


70 See annotation of Dougherty v. Equitable Life Assurance Co., 266 N. Y. 
71, 193 N. E. 897 (1934) in (1935) 35 Cor. L. Rev. 292, 295. 


71 People’s Commissar for Foreign Affairs of the U. S. S. R. 


, 72 For the full text of the assignment, see 28 A. M. J. Int. L., supra note 
, at 10. 


73 Supra note 11. 
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government. The court upheld the assignment as a transfer of prop- 
erty rights, pointing out that the United States has the nature of a 
corporate entity, and has common law rights to acquire property. 
The court refused to construe the “effect” of the assignment, saying 
that, “courts must accept the assertion of the political branch of the 
government of the United States as to the effect of an assignment to 
the United States, by the foreign commissar of the foreign govern- 
ment.” *4 


In the later case of United States v. Bank of New York and Trust 
Co.,"* the lower court was not so willing to accept the “assertion of 
the United States as to the effect” of the assignment, and “interprets” 
the scope of the assignment as not intended to include funds litigated 
in that suit. Here the “assignment” was limited to “such funds as 
were involved in the State of Russia v. National City Bank, where 
an American bank was debtor of the Russian government for the 
latter’s fund held on deposit.” The court “was satisfied that no as- 
signment or transfer of the funds in suit was ever made to the United 
States by the Soviet government” ** and refused the government’s 
suggestion that the Litvinoff assignment was not open to judicial con- 
struction,”* on the ground that mere commencement of suit by the 
government “does not preclude the courts from determining as a 
judicial matter the true meaning of the instrument involved” ** where 
private rights to property in the United States are concerned.” It 
would seem that, outside of the question of the effect of the Soviet 
decrees, the claims involved in this suit were plainly intended to be 
within the right of the United States to assert. It is true that treaties 
are to be interpreted on the same principles that govern the interpre- 
tation of contracts between individuals*® (and the assignment in 
question, may be said, by analogy, to be governed by the same prin- 
ciples) ; yet one of the basic principles that governs the law of inter- 
pretation of such contracts is the doctrine that the intent of the parties 
expressed in the agreement when read as a whole will govern, where 
any doubt appears,** and that the contract will be read in the light 


74 Id. at 48. 

75 Supra note 11. 

7610 F. Supp. 269, 271. 

77 See U. S. Brief on petition for certiorari, supra note 38, at 16. 
78 Supra note 76, at 272. 


79 This question was not determined by the appellate court, which “assumed” 
the assignment to be sufficient to pass whatever rights the Russian government 
had. See 77 F. (2d) 866, 868. 


80 Sullivan v. Kidd, 254 U. S. 433, 41 Sup. Ct. 158, 65 L. ed. 344 (1920). 
812 Wiuiston, Contracts, (1920) § 618. 
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of such intent.’ This intent the court has interpreted to mean the 
assignment of debts due only “from American nationals.” ** This 
seems too narrow, because by part (a) the Soviet government fore- 
closed its right to sue on the assignments due from Russian nationals 
to it, and it does not seem logical that it was intended that neither 
the United States nor Russia should have the right to sue. 


Even on the assumption that the claims against Soviet nationals 
were assigned, however, would the fact that suit is now brought by 
the United States make the case a stronger one for the enforcement 
of the confiscatory decrees, than if Russia had sued? The answer 
would seem to be a negative one. One of the fundamentals of our 
law is the theory that the assignee derives no greater rights than the 
assignor had.** From the foregoing discussion on the questions in- 
volved, the Soviet government had no right to the enforcement of 
her decrees as to property here, and on the theory that an assignee is 
subject to all the defenses which could be set up against his assignor,*® 
the United States would be met (and already has been) with the 
same defenses. 


There remains for consideration the question whether this assign- 
ment is a “declaration of public policy by the executive.” ** This 
argument loses effectiveness when the instrument itself is examined. 
It should be noticed how cautiously it is worded to assign “claims 
due, or that may be found due it” (the Soviet government). It is 
still left, then, for the court to determine if the amounts are actually 
due, and the interpretation of the law which governs such a problem 
is purely a judicial function. 

Conclusion. From the foregoing discussion, it may be concluded 
that recognition has not changed the attitude of the courts toward the 
enforcement of Soviet decrees with respect to property located here. 
The only difference lies in the technique of adjudication. Previously, 
nonrecognition®’ was the principal reason given for nonenforcement ; 
today, the reason is public policy. The result is the same, although 
the theories reaching this result, and the motives back of the judicial 
process are entirely different. PLATONIA E. Papps. 


82 Id. § 619. 
83 See text supra. 


84 See United States v. Buford, 3 Pet. 12, *" : Py ed. 585 (U. S. 1830); 
Ritter v. United States, 28 F. (2d) 265 (C. C. 3d, 1928). 


85] WILLISTON, op. cit. supra note 81, § 432. 
86 Supra note 70. 
87 See articles supra note 7. 
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Tus GENERAL WELFARE POWER As INTERPRETED BY THE SUPREME 
Court AND FEDERAL SOCIAL LEGISLATION 


The recent decision of the United States Supreme Court in the 
case of United States v. Butler et al., Recewers of the Hoosac Mills 
Corporation, will stand as a landmark in the field of Constitutional 
Law, not so much because it invalidated the Agricultural Adjustment 
Act,” but because it is the first decision in which the Court has found 
it necessary to interpret directly* the general welfare clause* of the 
Federal Constitution. 

The possible effects of the Court’s interpretation of the general 
welfare clause upon four classes of recent legislative measures to 
which the clause may have application will be considered in this note.® 


I. SCOPE OF CONGRESSIONAL POWER UNDER THE GENERAL 
WELFARE CLAUSE 


Prior to the decision of the Hoosac Mills case, three leading the- 
ories as to the true meaning of the general welfare clause had been 
advanced. At one pole there was the contention that the clause con- 
tains a distinct grant of power to Congress to legislate for any pur- 
pose whatsoever that may be conducive to the general welfare, irre- 
spective of its power to tax and to appropriate money, and irrespec- 
tive also of other powers specifically enumerated in the Constitution.* 
At the opposite extremity there was the so-called Madisonian view, 
holding that the general welfare clause is merely an express limita- 


13 U. S. Law Week 373, 56 Sup. Ct. 312, 80 L. ed. (adv. op.) 287 (1936). 

248 Srar. 31 (1933), 7 U. S. C. § 601 (1934). 

3In a number of earlier cases the question of how the clause should be inter- 
preted seemed to be involved, but in none of them did the Court commit itself 
to a direct interpretation. See Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 
36 L. ed. 294 (1892); United States v. Realty Company, 163 U. S. 427, 16 
Sup. Ct. 1120, 41 L. ed. 215 (1896) ; License Tax Cases, 5 Wall. 462, 18 L. ed. 
497 (U. S. 1867) ; Head Money Cases, 112 U. S. 580, 5 Sup. Ct. 247, 28 L. ed. 
798 (1884); United States v. Gettysburg Electric Railway Company, 160 
U. S. 668, 16 Sup. Ct. 427, 40 L. ed. 576 (1896); Flint v. Stone Tracy Com- 
pany, 220 U. S. 107, 31 Sup. Ct. 342, 55 L. ed. 389 (1911); Smith v. Kansas 
City Title and Trust Company, 255 U. S. 180, 41 Sup. Ct. 243, 65 L. ed. 577 
(1921). See also brief filed by Solicitor General James M. Beck in Massa- 
chusetts v. Mellon, 262 U. S. 447, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923). 

4U. S. Constitution, Art. I, Sec. 8, Clause 1. 

The words “general welfare” also appear in the Preamble to the Constitution. 
It is well settled that language used in the Preamble cannot be regarded as a 
source of Federal power but is relevant only as an aid in construing ambiguities 
in the body of the Constitution. Jacobson v. Massachusetts, 197 U. S. 11, 25 
Sup. Ct. 358, 49 L. ed. 643 (1904). 

5 Other constitutional considerations which these laws involve are not within 
the scope of this note. 

6 See Remarks of Representative David J. Lewis, in the House of Repre- 
sentatives, June 29, 1935, 79 Conc. Rec. 10, 399-411; pamphlet by Representa- 
tive Lewis, THE GENERAL WELFARE CLAUSE AND Farm, CoAL, AND UNEMPLOY- 
MENT RELIEF (1933). 
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tion upon the taxing power, that it gives nothing not given by the 
subsequently enumerated powers, and that Congress can tax or ap- 
propriate money only to carry out one of the enumerated powers.” 
Finally, there was the so-called Hamiltonian view, which was to the 
effect that Congress can tax and appropriate, although it cannot other- 
wise legislate, to promote the general welfare as an end in itself 
without relying upon any of the subsequently enumerated powers.*® 

In the Hoosac Mills case, the Supreme Court expressly adopted 
the Hamiltonian view. The actual opinion delivered by Mr. Justice 
Roberts on behalf of the majority of the Court has, however, been 
subjected to criticism on the ground that the arguments actually ap- 
plied therein, and the result reached, are in reality better suited to the 
controlling conceptions of the Madisonian than of the Hamiltonian 
view.® Certainly, it seems clear that the Court’s decision poses al- 
most as many questions as it answers. 

The Court’s ruling in favor of the Hamiltonian view does, never- 
theless, lead to certain specific conclusions which may be stated as 
follows: 


(1) Congress, under the general welfare clause, may validly raise 
revenue by taxation and expend the proceeds for the purpose of pro- 
moting the general welfare as an independent objective, irrespective 
of any of the powers subsequently enumerated in the Constitution. 

(2) Congress may not, under the general welfare clause, legislate 
directly to promote the general welfare clause apart from its power 
to raise and expend money. Legislation which does not involve the 
exercise of the power to tax or to appropriate must be sustained, if 
at all, under one or more of the subsequently enumerated powers 
contained in the Constitution. 

(3) (a) If a Congressional enactment which purports to be for 
the purpose of raising revenue or expending funds may be so re- 
garded from aught that appears on its face, it will be so regarded 
by the courts’® and may be sustained under the general welfare clause 
if in fact it is for the general welfare. 

(b) If a Congressional enactment which purports to be for the 
purpose of raising revenue or expending funds clearly appears upon 


7 Madison in XLI Feperarist (1788). 

83 THE Works oF ALEXANDER HAmiLTon (Lopnce Ep. 1885) 294, 370-72; 
4 id. 70, 151; cf. 1 Story, CoMMENTARIES ON THE CONSTITUTION OF THE 
Unirep States (5th ed. 1905) § 912. 

9 See Collier, Judicial Bootstraps and The General Welfare Clause (1936) 
4 Geo. Wash. L,. Rev. 211. 

10 Re Kollock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. ed. 813 (1897) ; McCray 
v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 (1904); United 
States v. Doremus, 249 U. S. 86, 39 Sup. Ct. 214, 63 L. ed. 493 (1919). 
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its face to be for another purpose than that declared, it is not prop- 
erly to be regarded as a tax or appropriation measure’ and cannot 
be sustained under the general welfare clause. It must be sustained, 
if at all, under one or more of the subsequently enumerated powers 
contained in the Constitution. 


II. JUDICIAL REVIEW OF THE POWER OF CONGRESS TO RAISE AND 
EXPEND FUNDS FOR THE GENERAL WELFARE 


Inasmuch as Congress has, under the doctrine of the Hoosac Mills 
case, power validly to raise and expend funds for the general wel- 
fare, the question arises as to how far the exercise of this power is 
subject to judicial review. In this connection two principal problems 
present themselves. The first is substantive; it concerns the power 
of the courts to determine whether a particular Congressional ex- 
penditure is in fact calculated to promote the general welfare. The 
second is procedural; it involves the right of a litigant to challenge 
the validity of a particular tax or appropriation measure. 


A. Extent to which the courts may determine whether a tax or 
appropriation measure tends in fact to promote the general welfare. 
The contention has been advanced that the question of what is in fact 
calculated to promote the general welfare is for Congress to decide. 
The courts, it is said, ought not to substitute their judgment for that 
of the legislature in this respect. 


In the Hoosac Mills case, the Court did not find it necessary to 
pass directly upon this point. But the clear implication of the lan- 
guage used is that if a tax or appropriation measure were challenged 
on the ground that it was not in fact for the general welfare, the 
Court would consider and pass upon the question without considering 
itself bound by the expressed legislative judgment. “We are not now 
required,” Mr. Justice Roberts stated, “to ascertain the scope of the 
phrase ‘general welfare of the United States,’ or to determine 
whether an appropriation in aid of agriculture falls within it.” 


The general welfare clause, under the Hamiltonian view, consti- 
tutes both an express limitation upon the power to tax and a standard 
governing the validity of any appropriation. The sole test is: Does 
the measure in question—assuming it to be in reality a tax or an 
appropriation measure and nothing else—tend actually to promote 
the general welfare? If this test be one for Congress alone to apply, 
then it can tax or appropriate for any purpose which it may choose 


11 Bailey v. Drexel Furniture Company, 259 U. S. 20, 42 Sup. Ct. 449, 66 
L. ed. 817 (1922); Linder v. United States, 268 U. S. 5, 45 Sup. Ct. 446, 69 
ae ») (1925); Hill v. Wallace, 259 U. S. 44, 42 Sup. Ct. 453, 66 L. ed. 
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to say is for the general welfare. The legislature and not the judiciary 
becomes the judge of whether the test supplied by the Constitution 
itself has been met; the former and not the latter becomes the inter- 
preter of constitutional limitations. It is submitted that such a result 
would contravene the very principles upon which the case of Mar- 
bury v. Madison? was decided. 

The courts should not, of course, attempt to determine whether 
the economic or social theory underlying a tax or appropriation meas- 
ure is wise. Such a question is one of policy. The legislature and 
not the courts must decide it.1* The courts should determine, how- 
ever, whether, as Hamilton himself put the question,’* “the object, 
to which an appropriation of money is to be made, be general, and 
not local; its operation extending, in fact, or in possibility, through- 
out the Union, and not being confined to a particular spot.”?> The 
test here is that which lies implicit in the words “general welfare.” 
It is a test based not on policy but on fact. And as such it seems a 
test properly for the courts and not for the legislature ultimately to 
apply. 

The doctrine that taxes can be levied only for a public purpose is 
of course completely established.** The general welfare clause would 
seem to require only that the purpose be national as well as public, in 
fact or in possibility. It is for the courts to determine whether any 
particular measure is calculated to benefit the nation as a whole and 
not merely a specific locality or class. 


B. The right of a litigant to challenge the validity of a tax or ap- 
propriation measure which purports to promote the general welfare. 
The leading case dealing with the right of a taxpayer to challenge 
the validity of a Federal appropriation is Massachusetts v. Mellon.* 
It was there held that a taxpayer has no standing to challenge the 
validity of a Federal appropriation Act unless he can show that direct 
injury to himself has resulted or will result from its enforcement. 
A State cannot sue on behalf of its citizens as parens patrie to pro- 


121 Cranch 137, 2 L. ed. 60 (U. S. 1803). 

13 Chae Chan Ping v. United States, 130 U. S. 581, 9 Sup. Ct. 623, 32 L. ed. 
1068 (1889); Purity Extract & Tonic Co. v. Lynch, 226 U. S. 192, 33 Sup. 
Ct. 44, 57 L. ed. 184 (1912); Booth v. Illinois, 184 U. S. 425, 22 Sup. Ct. 425, 
46 L. ed. 623 (1902); Otis v. Parker, 187 U. S. 606, 23 Sup. Ct. 168, 47 
L. ed. 323 (1903); Treat v. White, 181 U. S. 264, 21 Sup. Ct. 611, 45 L. ed. 
ti90 4 ne Patton v. Brady, 184 U. S. 608, 22 Sup. Ct. 493, 46 L. ed. 713 

14 Supra note 8. 

15 This language is quoted, in part, during the course of the decision in the 
Hoosac Mills case. 

16 See 2 Cootey, ConstitutTionAL Limitations (8th ed. 1927) 1026 and 
cases there cited. 
17 Supra note 3. 
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tect them against the enforcement of a Federal statute. Nor may a 
State maintain suit on its own account for such a purpose unless it 
can show an actual or threatened invasion of its quasi-sovereign 
rights. Under the doctrine of this case, it would seem to follow that 
neither a State nor an individual citizen may successfully challenge 
the validity of a Federal appropriation Act on the ground that it is 
not in fact for the general welfare unless such State or citizen can 
show direct and substantial injury, real or threatened. 

To what extent the ruling in Massachusetts v. Mellon may be said 
to be overruled by the Hoosac Mills case is a difficult question.’* It 
is undoubtedly true, however, that the decision in the Hoosac Mills 
case recognizes the general rule proclaimed in Massachusetts v. Mel- 
lon, to the effect that an individual taxpayer cannot ordinarily main- 
tain suit to enjoin the collection of taxes on the ground that the pro- 
ceeds may be put to uses not authorized by the Constitution. The 
distinction taken by the Court in the Hoosac Mills case is that the 
collection of taxes under the Agricultural Adjustment Act was merely 
“a step in an unauthorized plan.” The exaction of taxes was, as the 
Court pointed out, made dependent upon a decision by the Secretary 
of Agriculture that rental or benefit payments were to be made to 
farmers. There existed, for this reason, a direct connection between 
the tax features of the Act and the appropriation provisions thereof.’ 
And the Court decided merely that a piece of legislation of this precise 
type was incapable of separation in so far as the constitutionality of 
the entire Act was in question. 

The narrow ruling of the Hoosac Mills case, therefore, would seem 
to be merely that a taxpayer may sue to enjoin the collection of taxes 
under a Federal appropriation Act on the ground that the appropria- 
tion is constitutionally unauthorized if, and only if, it is certain that 
the very proceeds of the taxes sought to be enjoined are intended to 
be used, and will be used if collection is not enjoined, for the uses 
claimed to be unauthorized. The fact that the taxes are levied under 
one Act, and the appropriation provided for in another, would not 
seem to be of importance if a direct connection between the two can 
be shown. But the direct connection is in itself the important test. 

Viewed in this light, the Hoosac Mills decision is not necessarily 
in conflict with, although it places a distinct limitation upon, the prin- 
ciples stated in Massachusetts v. Mellon. In the ordinary case, Fed- 
eral tax measures provide that funds collected are to be impounded 
in the Treasury to meet general governmental expenditures. No 

18 See Collier, loc. cit. supra note 9. 


19 See Hartman, Shilling, and Wise, Constitutionality of A. A. A. Processing 
and Floor Stocks Taxes (1935) 4 Geo. Wasn. L. Rev. 43. 
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particular purpose is designated to which the funds are to be put; 
and this is generally true even where tax and appropriation features 
are found side by side in a single Act. Since no stipulation is made 
as to how the funds collected are to be used, the rule of the Hoosac 
Mills case would not seem properly to apply, and a taxpayer could 
not successfully urge that they would not in fact be used for the 
general welfare.”° 


III. CLASSES OF CASES TO WHICH THE GENERAL WELFARE CLAUSE 
MAY BE APPLICABLE 

A. Cases involving the power of Congress to tax for the purpose 
of raising revenue and to appropriate money under the general wel- 
fare clause. Included under this classification are only cases in which 
Congress has sought to tax for the purpose of raising revenue or to 
exercise its spending power. Legislation of this type finds illustration 
in the Social Security Act ** and in the loan and grant provisions con- 
tained in Title II of the National Industrial Recovery Act.** 

The provisions of the Social Security Act, for purposes of this 
discussion, may conveniently be grouped into five general types. 
First, there are provisions for direct Federal grants to the States, 
available when the States themselves enact legislation meeting speci- 
fied conditions, to aid them in establishing programs of old-age as- 
sistance; of unemployment compensation; of aid to dependent chil- 
dren; of maternal and child welfare; of public health work; and 
of aid to the blind. Second, there are provisions for direct Federal 
old-age benefits. Third, there are provisions for the establishment 
of a Social Security Board to oversee the execution of the Act. 
Fourth, there are provisions for an income tax on employees and 
for an excise tax on employers; the funds raised from such taxes 
are to be paid into the Treasury as internal revenue collections. And 
fifth, there are provisions for additional excise taxes on employers, 
in computing which amounts paid by employers into State unemploy- 
ment funds are deductible. 

The making of direct grants to States, as involved in the first type 
of provisions, is merely a direct exercise by Congress of its power to 
appropriate money. There would seem to be no reason why the 
grants themselves should not be upheld under the general welfare 
clause. On the question of whether such grants tend in fact to pro- 
mote the general welfare, it seems clear that there is a purpose which 
is national in scope. Any State which signifies its desire to receive 


20 Cf. Burpick, THe Law oF THE AMERICAN ConstiTuTION (1922) §77. 
21 (1935) Pub. Law No. 271, 74th Congress, 49 Srar. 621. 
2248 Strat. 200 (1933), 40 U. S. C. § 402 (1934). 
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a grant may do so upon complying with the requisite conditions. 
The program clearly extends over the entire nation and is not limited 
to any particular locality. That the purpose is public as well would 
hardly seem open to question. 

The only constitutional difficulty apparent in connection with such 
grants would seem to lie in the fact that States become eligible to 
receive grants only upon enactment by them of legislation meeting 
certain conditions laid down by the Federal Government. Does the 
imposition of such conditions, under the doctrine of the Hoosac Muls 
case, invalidate the grants on the theory that an otherwise valid type 
of appropriation is because of the conditional features attached made 
into an invalid type of regulation? 

In this connection, two paragraphs contained in the opinion de- 
livered by Mr. Justice Roberts in the Hoosac Mills case appear to be 
directly in point. 

“We are not here concerned with a conditional appropriation of 
money, nor with a provision that if certain conditions are not com- 
plied with the appropriation shall no longer be available. By the 
Agricultural Adjustment Act the amount of the tax is appropriated 
to be expended only in payment under contracts whereby the parties 
bind themselves to regulation by the Federal Government. 

“There is an obvious difference between a statute stating the con- 
ditions upon which moneys shall be expended and one effective only 
upon assumption of a contractual obligation to submit to a regulation 
by the federal government.” 

These two paragraphs, it is submitted, state with complete exacti- 
tude principles which mark the distinction between the conditional 
features of the Agricultural Adjustment Act and those contained in 
the Social Security Act. Under the former, farmers receiving rental 
and benefit payments were forced to bind themselves by contracts 
entered into with the Federal Government. Under the latter, States 
must, it is true, meet certain conditions if they are to receive grants, 
and must continue to abide by such conditions if the grants are to go 
on being made. But the States are not bound in any way to meet 
the conditions entitling them to receive grants in the first instance. 
Nor, even if they do see fit to enact legislation meeting the required 
conditions at the outset, is there any attempt to bind them, contrac- 
tually or otherwise, to continue to abide by those conditions in the 
future. Neither can it be urged successfully that under the Social 
Security Act the Federal Government is—as the Supreme Court said 
it was under the Agricultural Adjustment Act—using its funds to 
purchase compliance. Between an individual farmer interested in 
protecting his competitive position economically and a State which 
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is interested in employing its quasi-sovereign legislative power to 
advance the welfare of its citizens, there exists an obvious difference. 
The former may have no choice but to accept the offered benefits, 
and with them the conditions prescribed. The latter is at liberty to 
choose. 

As to the second type of provisions contained in the Social Security 
Act, similar arguments are applicable. If Federal grants to States 
for the purposes enumerated in the Act are sustainable under the 
general welfare clause, there seems little reason for supposing that a 
program of Federal old-age benefits is not valid also. It may of 
course be contended that in attempting to make grants directly to 
individuals the Federal Government is encroaching upon the rights 
of the States. But such a contention, in view of the fact that citizens 
of a State are also citizens of the United States,?* would seem to be 
of little weight. 

The third type of provisions, which call into being a Social Security 
Board, are hardly open to attack. Congress is at liberty to create 
administrative agencies and entrust to them the task of determining, 
according to prescribed standards, under what circumstances pro- 
visions contained in legislative enactments are to be applicable.** The 
question of whether Congress laid down sufficiently definite stand- 
ards to guide the Social Security Board in its activities is beyond the 
scope of this note. But that Congress might validly create the Board 
seems hardly open to question. 

The fourth type of provisions bring into question primarily the 
right of a litigant to challenge the validity of the Act. There is no 
direct connection under the wording of the Act between the tax fea- 
tures and the appropriation features thereof. It is provided merely 
that the tax proceeds shall be paid into the Treasury as internal 
revenue collections. The use to which the funds collected are to be 
put is not specifically stated. There is no certainty that the tax col- 
lections will equal or exceed the sums necessary to carry out the ap- 
propriation provisions. Hence, it seems clear that the rule of Massa- 
chusetts v. Mellon, and not the limiting principle enunciated in the 
Hoosac Mills case, should apply. The validity of the tax provisions 

24 The Cargo of the Brig Aurora, 7 Cranch 382, 3 L. ed. 378 (U. S. 1813); 
Field v. Clark, supra note 3; Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. 
Ct. 349, 48 L. ed. 525 (1904); Union Bridge Co. v. United States, 204 U. S. 
364, 27 Sup. Ct. 367, 51 L. ed. 523 (1907) ; Monongahela Bridge Co. v. United 
States, 216 U. S. 177, 30 Sup. Ct. 356, 54 L. ed. 435 (1910); Avent v. United 
States, 266 U. S. 127, 45 Sup. Ct. 34, 69 L. ed. 202 (1924); Hampton, Jr. & 
Co. v. United States, 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 624 (1928); cf. 
Panama Refining Co. v. Ryan, 293 U. S. 388, 55 Sup. Ct. 241, 79 L. ed. (adv. 


op.) 223 (1935); Schechter v. United States, 295 U. S. 495, 55 Sup. Ct. 837, 
79 L. ed. (adv. op.) 888 (1935). 
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must depend solely upon whether they are consistent with the general 
rules of the law of taxation. And a taxpayer should not be allowed 
to maintain suit for the purpose of enjoining them on the ground of 
any alleged invalidity of the appropriation provisions of the Act. 

The tax features contained in the fifth type of provisions involve 
the same considerations. They are open to challenge only, under the 
principles stated above, on grounds other than any alleged Congres- 
sional purpose not to use the funds collected for the general welfare. 
The chief constitutional question in regard to these taxes would seem 
to involve the provisions permitting employers to receive credits upon 
taxes payable by them to the Federal Government of amounts already 
paid by them to State agencies under approved State plans. The 
argument might be advanced that the purpose and effect of such pro- 
visions is to coerce the States to adopt plans falling within the ap- 
proved category. This question cannot, however, be considered here. 

Much of what has already been said in relation to the Social 
Security Act is applicable also to those provisions of Title II of the 
National Industrial Recovery Act which establish a system of Fed- 
eral loans and grants by the Public Works Administration. Title I 
of the Recovery Act was of course largely invalidated by the Supreme 
Court’s decision in the case of Schechter v. United States.*> ‘Title I 
represented primarily a Congressional attempt to regulate. In de- 
claring it invalid, the Supreme Court based its decision mainly upon 
the interstate commerce clause, as well as upon the delegation of 
power feature. Title II, on the other hand, contains a direct pro- 
gram of employment. A decision as to its constitutionality appar- 
ently must involve the general welfare clause. 

To date, a large number of cases have been before lower Federal 
courts in which the question of the constitutionality of Title II was 
presented. Most of this litigation has been in the form of proceed- 
ings instituted by privately owned electric power companies. The 
object of the plaintiffs in virtually every case has been to obtain 
decrees restraining public bodies from accepting loans or grants for 
the purpose of developing electric power facilities. In support of 
their position the plaintiffs have urged that Congress exceeded its 
constitutional authority in appropriating national funds to finance 
municipally owned electric power facilities. 

The first question in such cases has generally been as to the right 
of the plaintiffs to challenge the validity of Title II. In some deci- 
sions,*® the courts have declared that any damage sustained by the 

25 Supra note 24. 


26 Consumers Power Co. v. City of Allegan, Michigan, et al., 71 F. (2d) 
477 (C. C. A. 6th, 1934) (cert. den. 293 U. S. 586, 55 Sup. Ct. 100, 79 L. ed. 
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plaintiffs as a result of the Federal loan and grant program is indirect, 
and that they are therefore without capacity to challenge the consti- 
tutionality of the program under the doctrine of Massachusetts v. 
Mellon. Other courts have held *’ that the carrying out of loan and 
grant agreements would cause direct injury to the plaintiffs’ busi- 
nesses, and that they are therefore entitled to raise the constitutional 
issue. 

Where the validity of the program contemplated under Title II 
has been passed upon directly, the results have been conflicting. 
Some courts, adopting a narrow view of the general welfare clause, 
have held that the legislation cannot be sustained thereunder.** Other 
courts, adopting a broader view of the general welfare clause, have 
used it as a primary ground for upholding the constitutionality of 
the legislation in question.*° 

Under the Hamiltonian view of the general welfare clause adopted 
in the Hoosac Mills case, the loan and grant provisions of Title I! 
would seem to be sustainable. It is undoubtedly true that any par- 
ticular project in aid of which Federal funds are to be provided 
under the P. W. A. program must be local in character. It is equally 
clear, on the other hand, that any local project is merely a part of a 
nation-wide program. The general purpose of the P. W. A. program 
cannot be viewed from the standpoint of a particular local project 
involved in a specific case. It must be considered rather in the light 
of Congress’ desire to provide employment, stimulate purchasing 
power, increase consumer demand, and bring about general economic 
recovery. It may therefore be said to be calculated to promote the 
general welfare.®° 

Again, it must be noted that specific conditions are attached to the 
(adv. op.) 102); Arkansas-Missouri Power Co. v. City of Kennett, Missouri, 
et al., 78 F. (2d) 911 (C. C. A. 8th, 1935); Missouri Utilities Co. v. City of 
California, Missouri, et al., 8 F. Supp. 454 (W. D. Mo. 1934); Kansas Utilities 
Company v. City of Burlington et al., 141 Kan. 926, 44 Pac. (2d) 323 (1935). 

27 Missouri Public Service Co. v. City of Concordia, Missouri, et al., 8 F. 
Supp. 1 (W. D. Mo. 1934); Washington Water Power Co. v. City of Coeur 
d’Alene, Idaho, et al., 9 F. Supp. 263 (D. Id. 1934); Duke Power Co. et al. v. 
Greenwood County, South Carolina, et al., 10 F. Supp. 854 (W. D. S. C. 1935), 
aff'd. on rehearing in 12 F. Supp. 70 (W. D. S. C. 1935); Illinois Power and 
Light Corp. v. City of Centralia, Illinois, et al., 11 F. Supp. 874 (E. D. Ill. 
1935) semble; Tennessee Public Service Co. v. City of Knoxville (Chancery 
Court, Knox County, Tenn., July 17, 1935) semble. 

28 Washington Water Power Co. v. City of Coeur d’Alene, Idaho, et al., 


supra note 27; Duke Power Co. et al. v. Greenwood County, South Carolina, 
et al., supra note 27. 

29 Kansas Gas and Electric Co. v. City of Independence, Kansas, et al., 79 
F. (2d) 32 (C. C. A. 10th, 1935) ; Missouri Utilities Co. v. City of California, 
Missouri, et al., supra note 26; note (1935) 3 Geo. Wasn. L. Rev. 218. 

30 For a particularly good discussion on this point see the court’s opinion in 
Kansas Gas and Electric Co. v. City of Independence, Kansas, et al., supra 
note 29. 
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grants. Included are requirements relating to minimum wages, maxi- 
mum hours of labor, and standards of working conditions applicable 
to persons employed on the projects for which grants are made. It 
is also required that no grant shall be in excess of thirty per cent of 
the cost of labor and materials employed upon any given project. 
In one respect, these conditions make the legislation easier to uphold. 
The maintenance of high working standards in connection with 
projects of the type contemplated on a nation-wide scale is likely to 
produce a direct and favorable effect upon working conditions gen- 
erally. The thirty per cent requirement is likely to result in expendi- 
tures by States and municipalities which have the effect of reducing 
unemployment and stimulating business activity. The very condi- 
tions attached to the grants tend in these respects to promote the 
general welfare. 


The question remains, however, as to whether the attaching of such 
conditions amounts to regulation of the recipients of the grants by 
the Federal Government in a manner falling under the prohibitions 
set forth in the Hoosac Mills case. In this connection, it must be 
noticed that the original practice of the P. W. A. was to require 
States or municipalities receiving grants to enter into contracts in 
which they undertook to abide by the requisite conditions. Even 
where this form of contract was required, a distinction might easily 
be drawn between contracts entered into by States and municipalities 
under the P. W. A. program and contracts entered into by farmers 
under the Agricultural Adjustment Act. In the case of farmers, the 
Supreme Court held that there was economic compulsion to enter 
into the contracts, based on the farmers’ own financial needs and 
competitive position. In the case of States and municipalities, on 
the other hand, there can hardly be said to be any economic com- 
pulsion to construct electric power plants. In a number of instances, 
however, the P. W. A. has made grants or loans under a unilateral 
rather than a bilateral form of contract. Here, the State or munici- 
pality binds itself to nothing; it merely completes its project, and 
if it abides by the conditions set up by the P. W. A. it receives its 
loan or grant. This type of loans and grants, at least, can hardly be 
successfully attacked in court as regulatory. And the legislation 
itself would seem, therefore, to be sustainable under the general wel- 
fare clause, other considerations apart. 


B. Cases involving the power of Congress to tax for the purpose 
of regulation under the general welfare clause. A number of recent 
legislative enactments apparently represent an attempted exercise by 
Congress of its tax powers for the purpose, not of raising revenue. 
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but of regulation. Most conspicuous among measures of this type 
is the Bituminous Coal Conservation Act of 1935.*t Congress may 
undoubtedly levy taxes for regulatory purposes providing it has 
power to regulate at all.** Where a tax is levied for such a purpose 
it must, however, be sustained as a regulatory measure and not as a 
tax law in the strict sense.** 

These principles are directly relevant in connection with the tax 
provisions of the Bituminous Coal Conservation Act. If those pro- 
visions are for the purpose of regulation, as seems clearly to be the 
case, then the tax powers of Congress are not involved. The pro- 
visions must be sustained, if at all, upon the basis of Congressional 
authority to regulate the marketing of coal derived from some other 
one of the enumerated powers granted to Congress under the Con- 
stitution. They cannot be sustained under the general welfare 
clause.** 


C. Cases involving the power of Congress to legislate independ- 
ently of the tax power under the general welfare clause. Many 
“New Deal” laws involve outright regulation without reference to 
the Congressional power to tax. Exemplifying this type of legisla- 
tion are the Public Utility Act of 1935,°* the Securities Act of 1933,5¢ 
and the Securities Exchange Act of 1934.57 In all of these measures 
the purpose of regulation is clearly apparent. In none of them are 
the penalties prescribed in case of violation put into the form of tax 
levies. 

Obviously these legislative measures could be sustained under the 
general welfare clause only if that clause conferred upon Congress 
the power to legislate for the general welfare without reference to 
the power to tax and appropriate. By adopting the Hamiltonian view 
of the general welfare clause the Supreme Court, in the Hoosac Mills 
case, denied that the general welfare clause confers any such power. 


31 (1935) Pub. Law No. 402, 74th Congress. 

For a discussion of the provisions of the Act and of the cases thus far de- 
cided in which its validity has been involved, see note (1936) 4 Gro. WaAsuH. 
L. Rev. 244. 

32 Veazie Bank v. Fenno, 8 Wall. 533, 19 L. ed. 482 (U. S. 1869); Head 
Money Cases, supra note 3. 
5g 370 a, THE CoNsTITUTIONAL LAw OF THE UNITED States (1929) 

34 Tway Coal Co. et al. v. Glenn, 12 F. Supp. 570 (W. D. Ky. 1935) 
was the first case in which a decision was rendered involving the constitution- 
ality of the Bituminous Coal Conservation Act. In upholding the validity of 
the Act, the court spoke of the “general welfare” but apparently based its de- 
cision on the commerce clause. 

85 (1935) Pub. Law No. 333, 74th Congress. 

36 48 Srar. 74 (1933), 15 U. S. C. §77a (1934). 

8748 Srar. 88 (1934), 15 U. S. C. §78a (1934). 
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It follows that the clause cannot be invoked as a basis for sustaining 
the legislation here in question. Such legislation must be sustained, 
if at all, under one of the subsequently enumerated powers contained 
in the Constitution. 


D. Cases involving the power of Congress to enact legislation 
which may be necessary and proper for carrying into execution its 
power to tax and appropriate for the general welfare. A currently 
important question in connection with the general welfare clause, not 
touched upon in the Hoosac Mills case, concerns the extent to which 
Congress may, in addition to taxing and appropriating for the gen- 
eral welfare, enact other measures necessary and proper to the carry- 
ing into execution of its power to tax and appropriate. This question 
would seem to arise with regard to the delegation of authority by 
Congress to Federal agencies to condemn land for use in low-cost 
housing and slum-clearance projects. Such a delegation is to be 
found in Title II of the Recovery Act ** and in the Emergency Relief 
Act of 1935.%° 

A case involving the validity of an attempted condemnation of land 
in the City of Louisville, Kentucky, has just been dismissed in the 
Supreme Court. The Circuit Court of Appeals for the Sixth Circuit 
held the condemnation to be invalid,*® and an appeal was taken by 
the Government. In the circuit court of appeals, the Government 
contended that the provisions of Title II of the Recovery Act au- 
thorizing such projects represent a valid exercise by Congress of its 
power to appropriate money under the general welfare clause, and 
therefore that power to condemn land to carry out projects for which 
money has been validly appropriated must necessarily reside in the 
Federal Government. The court refused to decide whether the ap- 
propriation represents a valid exercise of legislative power under the 
general welfare clause. It declared that the power of eminent domain 
and not the power of taxation and appropriation was in question. 
And it then went on to hold that the use to which the land was in- 
tended to be put did not constitute a public use within the meaning 
of the Fifth Amendment. 

This holding on the part of the court would seem to beg the ques- 
tion. The power of eminent domain is nowhere mentioned in the 
Constitution, but resides in the Federal Government as an attribute 
of sovereignty.*t The language of the Fifth Amendment does not 

38 Supra note 22. 

39 (1935) Pub. Res. No. 11, 74th Congress. 

40 United States v. Certain Lands in the City of Louisville, Kentucky, 78 
F. (2d) 684 (C. C. A. 6th, 1935); note (1935) 4 Geo. Wasu. L. Rev. 130. 


41 Kohl v. United States, 91 U. S. 367, 23 L. ed. 449 (1875); United States 
v. Jones, 109 U. S. 513, 3 Sup. Ct. 346, 27 L. ed. 1012 (1883). 
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confer the power; it merely limits its exercise.** The power of 
eminent domain may be exercised by the Federal Government when- 
ever necessary and proper to the carrying into execution of one of 
its granted powers.** 

Greatly strengthened by the Hoosac Mills opinion on the point of 
the general welfare clause, the Government surprisingly withdrew 
the Louisville Slum Clearance case from the Supreme Court in the 
first week of March, on the very day it was scheduled for argument. 
Apparently the government is unwilling, as yet, finally to test the 
general welfare power as an established, affirmative, independent 
power conferred upon the nation by the Constitution. Thus the same 
argument which was ignored by the circuit court of appeals prior to 
the Hoosac Mills decision cannot now be passed upon by the Su- 
preme Court. Delineation of the powers “necessary and proper” in 
carrying into execution the general welfare power may be deferred 
indefinitely by the Government’s extreme of caution. 

Rosert H. Marcus. 


PRoposaALts TO LIMIT THE POWER OF THE SUPREME CouRT 
IN THE SEVENTY-FOURTH CONGRESS 


On May 8, 1935, two days after the Supreme Court’s decision? in- 
validating the Railroad Retirement Act, Representative Monaghan, 
of Montana, in a speech in the House of Representatives, urged his 


421 WILLOUGHBY, of. cit. supra note 33, § 102. 

43 The well-known case of United States v. Gettysburg Electric Ry. Co., 
160 U. S. 668, 16 Sup. Ct. 427, 40 L. ed. 576 (1896), would appear to be in 
point. The Supreme Court there had before it the question of whether Con- 
gress might validly authorize the taking by eminent domain of the land on 
which the battle of Gettysburg had been fought. It was proposed to erect 
thereon a national memorial. In upholding the exercise of the eminent domain 
power in that instance the Supreme Court declared (p. 681): “It [the right 
of eminent domain] results from the powers that are given, and it is implied 
because of its necessity, or because it is appropriate in exercising those powers. 
Congress has power to declare war, and to create and equip armies and navies. 
It has the great power of taxation to be exercised for the common defense and 
general welfare. Having such powers, it has such other and implied ones as 
are necessary and appropriate for the purpose of carrying the powers expressly 
given into effect. Any Act of Congress which . . . is germane to, and inti- 
mately connected with, and appropriate to, the exercise of some one or all of 
the powers granted to Congress, must be valid. The proposed use comes within 
such description.” 

On the basis of this case, it is at least arguable that where the right of 
eminent domain is exercised by the Federal Government for the purpose of 
carrying into execution any one or several of its granted powers the use is 
necessarily public. The concept of public use has been developed mainly in 
connection with State cases. The State governments are of course govern- 
ments of general and reserved powers, so that the test of public use in relation 
to their power to condemn land would therefore seem to be properly applicable 
as an independent standard. 

1 Railroad Retirement Board vy. Alton Railroad Co., 295 U. S. 330, 55 Sup. 
Ct. 758, 79 L. ed. 1468 (1935). 
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colleagues to curb the power of the Court. In brief compass he in- 
veighed against five to four decisions, frankly advocated “packing” 
the Court, and suggested that Congress provide for advisory opin- 
ions, require unanimous decisions, or deprive the Court of its power 
to review acts of Congress.” His speech was typical of many which 
were to follow. As the members of the Seventy-fourth Congress, 
most of whom had also served in the Seventy-third, saw one after 
another of their efforts to lift the country out of depression cast 
aside by the Supreme Court,’ their feeling of frustration grew. They 
were not sure what action they should take. But they wanted to act. 
Though the number and variety of proposals are noteworthy, the 
individual proposals were not important. Many of them were care- 
lessly drawn. No one contemplated that serious action would be 
taken on them. They, as well as the comment on them in the Con- 
gressional Record, are analogous to the obiter dicta of a judicial de- 
cision. They contain nothing definitive, but they do evince an attitude. 
After the AAA decision‘ that attitude seemed about to become crys- 
tallized in more imperative form. It is perhaps too early to state 
the effect upon it of the decision upholding the TVA.® 
Over forty proposals to curb the Court’s power are now pending 
in Congress. In addition there have been a number of proposals 
for Constitutional amendments enlarging the Federal power by grant- 
ing to the Congress the authority to legislate concerning industrial 
disputes and production control,’ agriculture,* and social welfare.® 
The majority view seems to be, however, that the end sought can best 
be attained by directly limiting the Court’s power of review. It is 
proposals of this type which this note will attempt to summarize. 
Requirement of more than a majority of the Court to declare a law 
unconstitutional. Senator Norris has proposed a Constitutional 
amendment which would provide that 
“The Supreme Court shall have original and exclusive juris- 
diction to render judgment declaring that any law enacted by 
Congress in whole or in part is invalid because it conflicts with 


. . . the Constitution; but no such judgment shall be rendered 
unless concurred in by more than two-thirds of the members of 


279 Conc. Rec. 7412 (1935). 

3 A. L. A. Schechter Poultry Corporation v. United States, 295 U. S. 495, 55 
Sup. Ct. 837, 79 L. ed. 1570 (1935); Louisville Joint Stock Land Bank v. Rad- 
ford, 295 U. S. 555, 55 Sup. Ct. 854, 79 L. ed. 1593 (1935). 

4 United States v. William M. Butler et al., Receivers of Hoosac Mills Cor- 
poration, 3 U. S. Law Week 373, 56 Sup. Ct. 312, 80 L. ed. (adv. op.) 287 
(Jan. 6, 1936). 

5 George Ashwander et al. v. Tennessee Valley Authority et al. 3 U. S. Law 
Week 524 (Feb. 17, 1936). 

6 Washington Daily News, Feb. 14, 1936. 

7S. J. Res. 185. 

8H. J. Res. 429, H. J. Res. 454. 

9H. J. Res. 440. 
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the Court, and unless the action praying for such judgment shall 
have been commenced within six months after the enactment of 
the law.” ?° 


A similar amendment, but without the six months proviso, has been 
proposed in the House.** Another House proposal would require 
concurrence of three-fourths of the Supreme Court instead of two- 
thirds.** All of these proposed amendments would deprive inferior 
Federal courts and state courts of all power to pass on the constitu- 
tionality of Federal statutes and all would apply only to acts of Con- 
gress. 

By contrast, all of the bills introduced on this subject for change 
by statute would apply to state laws as well as to acts of Congress. 
They would not, however, attempt to interfere with the Supreme 
Court’s original jurisdiction. One would require concurrence of seven 
members of the Court to declare laws unconstitutional, and would 
prohibit inferior Federal courts, but not state courts, from passing 
on questions of constitutionality."* The Federal courts would be re- 
quired to certify them to the Supreme Court for determination. Sev- 
eral other bills have been submitted designed to enlarge the majority 
necessary to pronounce a law unconstitutional. Three-fourths is the 
minimum in two bills ;** a third would require a unanimous decision.** 

Decisions of a bare majority of the Court invalidating acts of Con- 
gress have long been focal points for controversy.’® Such decisions 
are almost unanimously deplored. Agitation to change them first 
arose in the 1820’s. At that time resentment had been caused by 
decisions nullifying state laws by a bare majority of a quorum of 
the Court, or a minority of the full membership. Martin Van Buren 
and Henry Clay supported resolutions which contemplated requiring 
by act of Congress—not by Constitutional amendment—an extraor- 
dinary majority of the Court to concur on decisions adverse to con- 
stitutionality of state statutes. Daniel Webster, opposing such 
measures, proposed to require concurrence of only a majority of the 
justices competent to sit in the cause involved. The criticism of the 


10S. J. Res. 149. 

11H. J. Res. 287. 

12H, J. Res. 277. 

13H. R. 7997. 

14H, R. 8100, H. R. 8123. See also H. R. 10196 and S. 3739 which would 
require the concurrence of at least seven justices. 

15H. R. 8118. 

16 For the historical relations of Congress and the Court see WARREN, Con- 
GRESS, THE CONSTITUTION AND THE SUPREME Court (revised ed. 1935). For 
the various measures which have been proposed in the past to curb the Court 
see Culp, A Survey of the Proposals to Limit or Deny the Power of Judicial 


re by the Supreme Court of the United States (1929) 4 Inp. L. J. 386 and 
4. 
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Court at this time may have influenced Chief Justice Marshall to an- 
nounce in 1834 that judgment in cases when constitutional questions 
were involved would not be rendered unless enough justices con- 
curred to make the decision that of a majority of the Court.*” 

Criticism was then quieted until just before the Civil War, when 
the Dred Scott decision revived it. It appeared again in the Recon- 
struction days and once more during the Bull Moose campaign in 
1912. In the 1920’s there were recurrent proposals,’* one of which, 
made by Senator Borah in 1923, has served as the model for the cur- 
rent House bills. Senator Borah, however, has since recanted,’® hav- 
ing become convinced that the change would involve greater evils 
than it eliminated. 

Proposals to increase the majority required raise two questions. 
First, would the innovation, if effected by act of Congress instead of 
by Constitutional amendment, be constitutional ?*° Second, would it, 
in whatever manner effected, be wise ?** 

The short argument for constitutionality runs as follows: By 
Article III, Section 2, of the Constitution, appellate jurisdiction is 
conferred on the Supreme Court, only with such exceptions and regu- 
lations as Congress may make. Under this Article Congress has in 
the past fixed the number of the justices, and the number which shall 
constitute a quorum.”? If it can do these things, it should be able to 
determine the number which shall be necessary to declare a law un- 
constitutional. 

Professor Charles Warren, however, believes that this conclusion 
does not follow. The argument, he says, ignores the distinction be- 
tween appellate jurisdiction and judicial power. To the former 
Congress may make “exceptions and regulations.” But “when the 
Constitution said: ‘The judicial power . . . shall be vested in one 
Supreme Court,’ it used the words ‘Supreme Court’ in the sense in 
which such words were used at the common law, and meant a tri- 
bunal possessing such powers as were inherently possessed by a 
‘Court’ at common law . . . at common law, in all tribunals, judicial, 
administrative and corporate, the vote of the majority . . . was held 
to control. Hence, this power to decide by a majority of its mem- 


17 Dopp, CAsEs ON CONSTITUTIONAL Law (1932) 56. 

18 Culp, supra note 16 at 396 ff. 

19 See his letter in WARREN, op. cit. 179. 

20 For discussion supporting constitutionality see Lewinson, Limiting Judicial 
Review by Act of Congress (1935) 23 Cauir. L. Rev. 590. For the contrary 
view see WARREN, supra note 16, and WILLouGHBy, THE CoNsTITUTIONAL LAw 
OF THE UNITED States (2d ed. 1929) § 25. 

21 See WARREN, op. cit. 178 ff. 

22 ~ a list of acts of Congress passed under this Acticle see Lewinson, supra 
note 20. 
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bers is such an inherent portion of the judicial power possessed by 
a court created by the Constitution as to be uncontrollable by Con- 
gress. The Borah proposal was an attempt by Congress to exercise 
judicial power and to dictate to the Supreme Court how it shall de- 
cide a constitutional question.” ** 

This is traditional American constitutional theory, but according 
to current Congressional opinion it does not necessarily settle the 
point at issue. Granted that the distinction is valid, it is still possible 
to consider that the majority by which the Court decides constitu- 
tional as distinct from other questions is a matter of appellate juris- 
diction and not of judicial power. To reach this conclusion it is 
only necessary to assume that the Constitution is not an ordinary 
law to be interpreted in the ordinary way by the courts. This is not 
an unreasonable assumption.** In many countries it is law.25 The 
fact that English courts have no power to pass on acts of Parliament*® 
would seem to prove that such power is not inherent in common law 
courts. Even in this country the rule that the Constitution must be 
interpreted by courts is not followed rigidly. Within their spheres 
the legislature and the executive also interpret it. In some cases their 
interpretation is not reviewable judicially.2* In all other cases, by 
the Court’s own rule of construction, it will not be reversed by the 
Court unless it is unconstitutional beyond a reasonable doubt.”® 

By this rule of construction the Court itself concedes that the Con- 
stitution is an extraordinary law to be interpreted by the legislature, 
whose opinion is to be revised only when clearly erroneous. The 
Borah proposal and others like it do not attempt to change the method 
by which the Court decides constitutional questions. They merely 
attempt to substitute for the common law rule an act of Congress to 
determine how many dissenting votes shall raise a reasonable doubt. 

This is the line of argument which is becoming increasingly popu- 
lar in Congress. It is extremely doubtful, however, that the Court 
would accept it. In a lecture delivered in 1928, when he was not 
a member of the Court, the present Chief Justice said, “But making 
allowances for such exceptions and giving effect to such regulations 
as Congress may appropriately provide with respect to the cases in 
which the appellate jurisdiction shall be exercised, when the appel- 
late jurisdiction attaches to a case the judicial power extends to it, 


23 WARREN, op. cit. 208 ff. 

24 See WiILLoucHBY, op. cit. § 4; Hartnes, THE AMERICAN DoctTRINE OF Ju- 
DICIAL SUPREMACY (1932) 201. 

25 HAINES, op. cit. 6. 

26 Id. 8 to 12. 

27 WILLoUGHBY, op. cit. chap. LX XIII. 

28 Td. chap. II. 
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and it is doubtful to say the least if Congress would have the con- 
stitutional authority to fetter the exercise of the judicial power by 
giving the control of it to the minority of the Court.” *° 

Referring to the argument that a division of the Court should be 
regarded as enough to show reasonable doubt, he said, in the same 
speech, “Plainly, that suggestion cannot be carried to its logical limit. 
If it were, the action of a single judge in the court of first instance, 
holding an act to be constitutional, would be conclusive, for is he not 
a reasonable man?” *° 

Even acceptance by the Court of the argument made above would 
not assure acceptance of the conclusion. Justice Stone, in a speech 
made in 1928, said, “Under our system of the distribution of con- 
stitutional powers, the power vested in one branch or agency of the 
Government cannot be subtracted from one litigant without adding 
to that of the other, and . . . giving artificial weight to one form of 
governmental action wherever it comes into conflict with the other 
forms, or with the Constitution itself, can only result in an inevitable 
shifting of governmental powers as they have been distributed by the 
Constitution. And that redistribution of power would take place, 
not as a result of judicial action based on the provisions of the great 
document itself, but by increasing the power of one at the expense 
of the other by resort to its own legislative action.” ** 

The argument for the wisdom of the proposals is similar to the 
argument for their constitutionality and subject to the same objec- 
tions. It is based on the theory that the Constitution is to be inter- 
preted by all the branches of the government and not by the judicial 
branch alone. Professor Warren has pointed out that a requirement 
of an extraordinary majority of the Court to hold laws unconstitu- 
tional, as in the Borah proposal, would result in minority control. 
The litigant who lost his case although six justices agreed with him 
would feel sadly aggrieved. Proponents of the measures answer that 
the litigant would have against him, not three justices alone, but the 
President of the United States and a majority of both Houses of 
Congress. Viewed in this way, his situation seems less unfair. His 
appeal for relief should be directed to Congress. In all probability 
the opinion of six justices that a law was unconstitutional would be 
a strong argument in favor of its repeal. 


29 Lecture by Charles Evans Hughes before Columbia University (1928), re- 
printed in THE SUPREME Court oF THE UNITED States (Columbia University 
Press). 

80 [bid. 

31 Address by Justice Harlan F. Stone before the American Bar Association 
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Aside from questions of constitutionality and pragmatic difficulties, 
another cogent objection is urged by Professor Warren. The Borah 
proposal would not remedy the evil it was designed to cure. An un- 
popular decision would be no less unpopular if the vote were unani- 
mous than it would be were the vote five to four. 

It is true of course that as long as there are decisions of unconsti- 
tutionality there will be people who criticize them. But it is the theory 
of the advocates of these measures that, if an extraordinary majority 
were required, there would be fewer unpopular decisions. 

On the other hand, the present Chief Justice said in 1928, “The 
unpopularity of a decision against the constitutionality of a legisla- 
tive act is sometimes too readily assumed by those who propose 
changes. It has already been observed that our history shows serious 
complaint in certain important cases where acts of Congress have 
been sustained. 

“Tf the object is to create public content with the result, it would 
not likely be obtained if a statute highly obnoxious to many, as inter- 
fering with cherished liberty of action, were made effective by a 
minority of the highest court.” ** 

Abolition of the Court’s power to pass on acts of Congress. Two 
amendments have been proposed to abolish the Court’s power to re- 
view legislation. One would provide that “The Supreme and inferior 
courts of the United States shall have no jurisdiction to declare any 
act of Congress unconstitutional.” ** The other proposal is broader. 
Its provisions are: 


“No court of the United States or of any State, shall declare 
unconstitutional or void any law enacted by the Congress of the 
United States. All laws of the United States shall remain in 
full force and effect throughout the United States until repealed 
by the Congress of the United States, or until vetoed or repudi- 
ated by the actions of the legislatures of three-fourths of the 
States.” ** 


In addition to the proposed amendments, an act of Congress has 
been suggested which would provide “That from and after the pas- 
sage of this act, Federal judges are forbidden to declare any act of 
Congress unconstitutional. No appeal shall be permitted in any case 
in which the constitutionality of an act of Congress is challenged, 
the passage by Congress of any act being deemed conclusive presump- 
tion of the constitutionality of such act. Any Federal judge who 
declares any act passed by the Congress of the United States to be 





32 Lecture by Charles Evans Hughes, supra note 29. 
°3H. J. Res. 296. 
34H, J. Res. 329. 
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unconstitutional is hereby declared to be guilty of violating the con- 
stitutional requirement of ‘good behavior’ upon which his tenure of 
office rests and shall be held by such decision ipso facto to have va- 
cated his office.” *° 


Total abolition of the Court’s power of review has received less at- 
tention in Congress than proposals to limit it. The wisdom of total 
abolition is extremely doubtful. As has been frequently pointed out, 
the power of the Court to hold acts of Congress and of state legis- 
latures unconstitutional is essential to the maintenance of a Federal, 
three-branch government.*® 


Provision for advisory opinions. Two proposals have been made 
for amendments which would require the Supreme Court to render 
an advisory opinion upon any act passed by Congress, when requested 
to do so by the President or by the Congress.** Under another pro- 
posed amendment an act passed by Congress and approved by the 
President, would “not become a law unless presented by the Presi- 
dent to the Supreme Court of the United States for its decision on 
the constitutionality thereof and until sixty days after it has been so 
presented. It shall be the duty of the Supreme Court to render such 
decision within sixty days.” ** 


The latter proposal is similar to a suggestion made in the Consti- 
tutional Convention of 1787. The Convention decided against includ- 
ing it in the Constitution.*® The weight of opinion is probably still 
against it. In addition to the extra burden it would place upon the 
Court, it would be impractical in still another way, in that it would 
require the Court to pass on laws before their operation had been 
observed. Professor Felix Frankfurter believes that the adoption of 
this type of proposal would result in more decisions of unconstitu- 
tionality than the present system of judicial review.*° 


Whether or not an amendment of the type proposed would be wise, 
an act of Congress to the same effect would undoubtedly be uncon- 
stitutional. Early in its history the Supreme Court refused to vouch- 
safe an advisory opinion to President Washington, feeling that this 
duty belonged under the Constitution to the Attorney General and 


35H. J. Res. 301. 

36 See for example the address of Mr. Justice Stone, supra note 31. 
37H. J. Res. 374, H. J. Res. 317. 

38H. J. Res. 344. 


39 Debates in the Federal Convention of 1787 as reported by James Madison, 
House Doc. 398, 69th Cong. Ist Sess. 147. 


40 Note (1924) Advisory Opinions of National and International Courts, 37 
Harv. L. Rev. 970 at 1002. 
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did not comport with true judicial functions.*t This precedent has 
been regarded as settling the question.*? 

Nevertheless a bill has been introduced which would direct the 
Attorney General to submit legislation, the constitutionality of which 
he doubts, to the Supreme Court, “and the Court shall furnish him 
its written opinion . . . within ninety days.” * 

Concern over the unsettlement and expense attendant upon the 
present mode of adjudicating constitutional questions impelled Con- 
gressmen to advocate advisory opinions,** but these evils could prob- 
ably be avoided by a law of less doubtful constitutionality. There 
is, for instance, a Senate bill which would provide for direct review 
by and advancement on the docket of the Supreme Court of any de- 
cision of a district court involving a constitutional question when the 
Attorney General certifies that the national public interest justifies 
such a direct review.*® 

Miscellaneous proposals. A resolution has been introduced in the 
House which would call for no amendment or statute but would pro- 
vide for an investigation of the problem and of methods for solving 
it. It would instruct the House Judiciary Committee to investigate 
whether the “‘general welfare” clause is a grant of power to Congress; 
whether the Supreme Court is authorized to annul acts of Congress; 
and, if the House should determine that the Constitution has been 
misconstrued, what measures it should take “to restore it to its nec- 
essary intended, and rightful place as the supreme legislative author- 
ity of the people of the United States.” ** 

In the 1920’s a device known as the “LaFollette proposal” re- 
ceived wide publicity.47 By its terms any law declared unconstitu- 
tional by the Supreme Court might be revalidated if repassed by both 
Houses by a three-fourths vote. The plan has been discussed during 
the present term,**® but as yet it has not been embodied in any bill or 
resolution. 

Two rather unusual proposals remain to be mentioned. One would 
take from the lower Federal courts the authority to decide the con- 
stitutionality of Federal laws and vest it in a single court, to be 
created, from which an appeal could be taken direct to the Supreme 


41 See WARREN, THE SuPREME Court IN Unitep States History, (1926) 
vol. 1, 108 ff. 
42 WiLLouGHBY, op. cit. § 1076. 
43H. R. 8309. 
44 See for example 79 Conc. Rec. 11234 (1935). 
45S. 3211. 
46H. Res. 234. 
47 WARREN, supra note 16, chap. V. 
4879 Conc. Rec. 8730 (1935). 
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Court.** The other would increase the membership of the Supreme 
Court from nine to eleven.*° 

Feeling seems fairly general in the Congress that the Court has 
“usurped” powers which constitutionally belong to the legislative 
branch.** A speech by Representative Lewis, of Maryland, is typical 
of the attitude of many members of the House.**? He expresses the 
belief that the Court has written into the Constitution its power to 
invalidate acts of Congress, the judges’ private theories of right and 
wrong (added under the “due process” clause), and limitations on 
the “general welfare” clause. To restore the Constitution to its origi- 
nal state he suggests that the following remedies be adopted: 

Under the “exceptions and regulations” clause, a statute should be 
enacted providing that only a state, and never a private litigant, 
should be heard to complain of an invasion of its sovereign rights by 
Congress; jurisdiction should be denied to nullify revenue laws at 
the instance of a private litigant; jurisdiction should be left with 
the courts to review the constitutionality of statutes violative of pro- 
visions as to specific subjects, such as “right of petition,” “habeas 
corpus,” trial by jury, freedom of press, etc.; jurisdiction should be 
denied to annul statutes on such nonspecific titles as general wel- 
fare, commerce among the states, taxation, due process of law, and 
money ;** any decision that an act of Congress is void should be sub- 
ject to reversal by Congress. 

Proposals for limiting the Court’s power of review have been popu- 
lar in other periods in our history. Feeling was perhaps stronger 
in Jackson’s administration, just before the Civil War, and during 
the Reconstruction. Certainly some of the speeches made on the sub- 
ject in those days would be considered almost sacrilegious if uttered 
by public men today.** Yet nothing has ever been done about it. 
Possibly with the TVA decision® the crisis has once more been 


passed. Wittulis S. SIFERD. 
493 U. S. Law Week 418. 
50H. R. 10362 


51 See, however, Mr. Justice Stone’s address, supra note 31, in which he says, 
“While the exercise of this power (to declare laws of the States and of Con- 
gress unconstitutional) has been strongly challenged as judicial usurpation, the 
history of the judicial function before the adoption of the Constitution, the lan- 
guage of the Constitution itself in Article VI, and the long course of judicial 
decision, leave that question no longer debatable.” 

5279 Conc. Rec. 10975 and 79 Conc. Rec. 15336 (1935). 

53 This provision is found in two bills, H. R. 10128 and 10315. 

54 See for instance Lincoln’s remarks concerning the Dred Scott decision 
quoted by Senator Norris in a speech in the Senate on Feb. 12, 1936, 80 Conc. 
Rec. 1924. Senator Norris’s speech also contains quotations from addresses and 
decisions of Supreme Court and other eminent judges relative to the abuse of 
the power of judicial review. Senator Bone on the same day also adverted to 
the criticisms of the Court current in the presidential campaign of 1860. 80 
Conc. Rec. 1929 (1936). 

55 Supra note 5. 
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Suits TO ENJOIN THE NATIONAL LABOR RELATIONS BOARD 


The administration of the National Labor Relations Act * has been 
hindered by numerous suits for injunctions in the Federal district 
courts. Activities of the National Labor Relations Board and the 
carrying out of its orders have been enjoined,* in spite of provisions 
in the act negativing jurisdiction in the district courts. 

Section 10, subsections (b), (c) and (d), of the National Labor 
Relations Act lay down in detail an administrative procedure before 
the Board, which may culminate, in a proper case, in the issuance 
of an order to cease and desist from any unfair labor practice listed 
in the act. Under section 10 (e), the Board may petition a circuit 
court of appeals for the enforcement of a cease and desist order.‘ 
Section 10 (f) provides that review of such a final order of the 
board also may be had in a circuit court of appeals by any aggrieved 
person.’ The legislative draftsmen modeled section 10 (e) and (f) 
of the act upon analogous provisions in section 5 of the Federal 


149 Stat. 449 (1934), 29 U. S.C. c. 7 (1934). 


2 Labor Board Impeded by Injunction Suits (Feb. 4, 1936) 3 U. S. Law 
Week 450: 

“Injunctions restraining the holding of hearings, the conduct of elections and 
the carrying out of its orders are impeding the work of the National Labor 
Relations Board. As was the case with the old Board, the new Board is 
being met at almost every turn with suits for injunctions. 

“Approximately 40 injunction suits have been instituted against the Labor 
Board in the United States district courts. Most of these suits relate to the 
Board’s orders for the conduct of elections to determine representatives for 
collective bargaining purposes. Some of them, however, pertain to the hearing 
of complaints charging employers with violations of the National Labor Re- 
lations Act. 

“Injunctions have not been issued in all of these cases, however. No action 
whatever has been taken in some of them, and in a few others stays and tem- 
porary injunctions have been denied. But in those cases in which a decision 
- em rendered, a majority of the decisions have been unfavorable to the 

oard.” 


% Supra note 2; infra notes 24 and 27. 


*The board may apply to a proper district court if all the circuit courts 
which might be petitioned are in vacation. 


5 Section 10 (f) is as follows: “Any person aggrieved by a final order of 
the Board granting or denying in whole or in part the relief sought may 
obtain a review of such order in any circuit court of appeals of the United 
States in the circuit wherein the unfair labor practice in question was alleged 
to have been engaged in or wherein such person resides or transacts business, 
or in the Court of Appeals of the District of Columbia, by filing in such court 
a written petition praying that the order of the Board be modified or set aside. 
A copy of such petition shall be forthwith served upon the Board, and there- 
upon the aggrieved party shall file in the court a transcript of the entire record 
in the proceeding, certified by the Board, including the pleading and testimony 
upon which the order complained of was entered and the findings and order 
of the Board. Upon such filing, the court shall proceed in the same manner 
as in the case of an application by the Board under subsection (e), and shall 
have the same exclusive jurisdiction to grant to the Board such temporary 
relief or restraining order as it deems just and proper, and in like manner to 
make and enter a decree enforcing, modifying, and enforcing as so modified, or 
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Trade Commission Act,® following the latter statute in giving to the 
circuit courts of appeals exclusive jurisdiction to review, enforce, 
modify, or set aside the agency’s final orders. 

The jurisdictional phrases of section 5 of the Federal Trade Com- 
mission Act were considered in Hurst v. Federal Trade Commission." 
The complainants in this case sought to restrain the Commission from 
examining their books and doing other acts, alleging that the Federal 
Trade Commission Act was unconstitutional. The district court 
said,* “. . . for this court, for any of the reasons urged, to anticipate 
by injunction the action of the Commission, and the judgment of the 
court charged under the law with the review thereof, would be clearly 
a usurpation of authority . . . the enforcement of the orders sought 
to be enjoined are exclusively within the jurisdiction of the Circuit 
Court of Appeals.” In Federal Trade Commission v. Claire Fur- 
nace Co.,° a bill in equity had been brought in the Supreme Court of 
the District of Columbia to enjoin enforcement of the Commission’s 
request that complainants furnish certain monthly reports, including 
details of intrastate business.1° The injunction issued, and the court 
of appeals affirmed its issuance. The Supreme Court of the United 
States held that the bill should have been dismissed because of lack 
of jurisdiction in the District Supreme Court, there being a want of 
equity. The complainants, said the highest Court, had an adequate 
legal remedy at law and should have waited until they were proceeded 
against in the enforcement of the Commission’s request."* 

In addition to the general similarity of the jurisdictional words of 
the National Labor Relations Act and certain parts of the Federal 
Trade Commission Act, the specific Congressional intent should be 
observed. By section 10(f) Congress intends “. . . to give the 
party aggrieved a full, expeditious, and exclusive method of review 
in one proceeding after a final order is made. Until such final order 
is made the party is not injured, and cannot be heard to complain. 

.” 12 Congress was cognizant of the difficulties encountered by 


setting aside in whole or in part the order of the Board; and the findings of 
the Board as to the facts, if supported by evidence, shall in like manner be 
conclusive.” 

6 38 Stat. 717 (15 U. S. C. A. § 45). 

7268 Fed. 874 (E. D. Va. 1920). 

8 Id. at 878. 

9274 U. S. 160, 47 Sup. Ct. 553, 71 L. ed. 978 (1927). 

10 As provided under §9 of the Federal Trade Commission Act, enforcement 
procedure in such case would include application by the Attorney-General of 
the United States to a district court for a writ of mandamus. 

11 See also, Royal Baking Powder Co. v. Federal Trade Commission, 32 F. 
(2d) 966 (App. D. C. 1929), cert. den. 280 U. S. 572; cf. Sykes v. Jenny 
Wren Co., 78 F. (2d) 729 (App. D. C., 1935) (bill in district court for in- 
junction against members of Federal Communications Commission). 

12H. R. Rep. No. 1147, 74th Cong. Ist Sess., at 24. 
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the earlier National Labor Relations Board,’* stopped by injunctive 
orders and lagging procedure, and intended to prevent a similar im- 
peding of the new board’s activities."* 

The rule in the Federal courts is that suits in equity shall not be 
sustained in any case where plain, adequate, and complete relief may 
be had at law.’ Unconstitutionality of a statute, in itself, will not 
move equity to issue the extraordinary writ of injunction against 
proceedings under the statute; it must be shown, in addition, that 
no adequate remedy exists at law, or that special circumstances bring 
the case within some other established ground of equity jurisdiction.*® 

To bring these labor board cases within the general equitable juris- 
diction of the district courts, complainants have attempted to show 
irreparable injury by various allegations taking the following general 
forms: that orderly conduct of a business will be interrupted and 
subjected to irrecoverable expenses by the Board’s procedure, in- 
cluding (a) its examinations of books and documents, containing pri- 


18 Created by Executive Order No. 6763, pursuant to Public Resolution No. 
44 (H. J. Res. 375) approved June 19, 1934. 
14 “Tt is not necessary to cite extensive evidence of the break-down of Section 
7 (a) of the National Industrial Recovery Act and of Public Resolution 44. 
A recital of the weaknesses in these laws, however, will indicate that the 
defects are neither intrinsic nor irremediable, but may be cured by the corrective 
steps taken in the present bill. . . . (6) Obstacles to election—Under Public 
Resolution 44, any attempt by the Government to conduct an election of rep- 
resentatives may be contested ab initio in the courts, although such election is 
in reality merely a preliminary determination of fact. This means that the 
Government can be delayed indefinitely before it takes the first step toward 
industrial peace. After almost a year not a single case, in which a company 
has chosen to contest an election order of the Board, has reached decision in 
any circuit court of appeals.” Sen. Rep. No. 573, 74th Cong. Ist Sess., at 4, 5. 
“Section 9 (d) makes it absolutely clear that there shall be no right to court 
review anterior to the holding of an election. An election is the mere deter- 
mination of a preliminary fact, and in itself has no substantial effect upon the 
rights of either employers or employees. There is no more reason for court 
review prior to an election than for court review prior to a hearing. But if 
subsequently the Board makes an order predicated upon the election, such as 
an order to bargain collectively with elected representatives, then the entire 
election procedure becomes part of the record upon which the order of the 
Board is based, and is fully reviewable by any aggrieved party in the Federal 
courts in the manner provided in section 10.” Jd. at 14. 
15 Original provision in §16 of Judiciary Act of 1789 (1 Stat. 82), now 
§ 723 of Revised Statutes and § 267 of Judicial Code. 28 U. S. C. § 384 (1934). 
16 Shelton v. Platt, 139 U. S. 591, 11 Sup. Ct. 646, 35 L. ed. 273 (1891); 
Allen v. Pullman’s Palace Car Co., 139 U. S. 658, 11 Sup. Ct. 682, 35 L. ed. 
303 (1891) ; Pacific Express Co. v. Seibert, 142 U.S. 339, 12 Sup. Ct. 250, 35 
L. ed. 1035 (1892); Arkansas Bldg. & Loan Ass'n Vv. Madden, 175 U. S. 269, 
20 Sup. Ct. 119, 44 L. ed. 159 (1899); Cruickshank v. Bidwell, 176 U. S. 73, 
20 Sup. Ct. 280, 44 L. ed. 377 (1900) ; Indiana Mfg. Co. v. Koehne, 188 U. S. 
681, 23 Sup. Ct. 452, 47 L. ed. 651 (1903) ; Boise Water Co. v. Boise City, 213 
U. S. 276, 29 Sup. Ct. 276, 53 L. ed. 796 (1909) ; Henrietta Mills v. Rutherford 
County, 281 U. S. 121, 50 Sup. Ct. 270, 74 L. ed. 737 (1930) ; Northport Power 
& Light Co. v. Hartley, 283 U. _ 568, 51 Sup. Ct. 581, 75 L. ed. 1275 (1931) ; 
Matthews v. Rodgers, 284 U. 521, 52 Sup. Ct. 217, 76 L. ed. 447 (1932) ; 
i ae Sales Co. v. FD 295 U. S. 89, 55 Sup. cr 678, 79 L. ed. 
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vate, business secrets, and (b) the enforced appearance at hearings 
of business agents, officers and employees, under subpoena; that good 
will would be injured by the publicity attending hearings and orders; 
that an order may be issued destroying the right to discharge em- 
ployees, which would result detrimentally to business efficiency and 
would reduce profits; that an order to bargain collectively would 
cause breach of existing contracts with individual employees, and 
would prevent the making of future individual contracts; that failure 
to obey an order after review by a circuit court of appeals would sub- 
ject the employer to punishment for contempt. 

Those allegations of irreparable injury based upon the threat of 
issuance of a case and desist order by the Board are prematurely 
made.'? It cannot be known with certainty what the findings and 
orders of the Board will be. Following investigation in a specific 
case, perhaps no order will be issued, possibly on the Board’s deci- 
sion that it lacks jurisdiction. If an order is made, it is established 
that under such an administrative procedure as is provided in the 
National Labor Relations Act, the Board’s final orders to cease and 
desist are not effective and compulsory until reviewed and confirmed 
by a circuit court of appeals.** It is punishment for contempt of 
the order of this court, and not of the Board’s order, which must be 
feared. No penalties are provided in the act for failure to obey the 
Board’s orders before circuit court review.’® 

In the same fashion, allegations of threatened irreparable injury 


17 First Nat’l Bank v. Albright, 208 U. S. 548, 553, 28 Sup. Ct. 349, 52 L. 
ed. 614 (1908) ; Dalton Adding Machine Co. v. State Corp. Comm., 236 U. S. 
699, 701, 35 Sup. Ct. 480, 59 L. ed. 797 (1915); Continental Baking Co. v. 
Woodring, 286 U. S. 352, 369, 52 Sup. Ct. 595, 76 L. ed. 155 (1932); Hender- 
son Water Co. v. Corp. Comm. of N. C., 269 U. S. 278, 46 Sup. Ct. 112, 70 
L. ed. 273 (1925); cf. Waite v. Macy, 246 U. S. 606, 38 Sup. Ct. 395, 62 L. 
ed. 892 (1917); Pennsylvania v. West Virginia, 262 U. S. 553, 592, 615, 43 
Sup. Ct. 658, 67 L. ed. 117 (1923). 

18 Nat’l Harness Mfrs. Ass’n v. Federal Trade Commission, 268 Fed. 705 
(C. C. A. 6th, 1920) ; Chamber of Commerce of Minneapolis v. Federal Trade 
Commission, 280 Fed. 45 (C. C. A. 8th, 1922). 

19 Section 12 of the act provides that, “Any person who shall willfully re- 
sist, prevent, impede, or interfere with any member of the Board or any of its 
agents or agencies in the performance of duties pursuant to this Act shall be 
punished by a fine or not more than $5,000 or by imprisonment for not more 
than one year, or both.” This section cannot be construed as providing punish- 
ment for failure to obey the Board’s own subpoena or cease and desist order. 
So construed, the whole basic review procedure in the circuit courts would be 
anomalous. Its purpose is only to provide the usual protection afforded Federal 
agencies and officers, as interpreted in the following words: “This guarantees 
that the Board will be protected in the conduct of its work, and, that tampering 
with records, interfering with witnesses, or the doing of other acts of like na- 
ture will be punishable as a criminal offense.” H.R. Rep. No. 1147, supra 
note 12, at 25. “Neither this nor anv other section of the bill provides any 
criminal penalty (other than the usual penalty for contempt) for engaging in 
an unfair labor practice, even after a court had ordered its cessation.” SEN. 
Rep. No. 573, supra note 14, at 15. 
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arising out of the enforcement of the Board’s subpoenas are faulty, 
inasmuch as the Board must apply to a district court for such en- 
forcement,”° and an opportunity would be presented to question the 
Board’s jurisdiction to investigate.** Again, if a district court orders 
an appearance before the Board or the handing over of books and 
papers, it will be contempt of the court’s order, only, to disobey. 
Next, even in cases involving constitutionality, courts have not con- 
sidered with great seriousness allegations of irreparable injury grow- 
ing out of the publicity surrounding administrative and judicial pro- 
ceedings,?* and the expense of defending such proceedings.** If such 
allegations were seriously considered, they would constitute magic 
wands, waving into equity the question of the constitutionality of 
every law. Finally, mere inconvenience to persons affected attends 
the execution of any statute, and, as a practical matter, equity courts 
cannot recognize such inconvenience as basis for injunctive relief. 

Several Federal district courts, however, have found a basis for 
equitable interposition. A temporary injuction was issued in Vernor 
Co. v. Bowen,** restraining the National Labor Relations Board from 
holding hearings on the complaint that the company had discharged 
employees because of union activity. The court disposed of the 
jurisdictional question by stating that constitutionality was involved 
and that the plaintiff was subjected to irreparable injury. On the 
latter point, the court, in an informal oral opinion, said: “. . . while 
no orders have been made, yet a proceeding has been launched looking 
to the final and ultimate conclusion under this administrative pro- 
cedure, that thereby the plaintiff, if compelled to comply with such 
orders, irreparable injury and damages would ensue.” It would ap- 
pear that the threat of irreparable injury upon which the court relies 
for jurisdiction is the threat that the circuit court of appeals might 
hold the act constitutional and sustain the Board’s final order,”* for 
if the act is unconstitutional the circuit court will find it to be so, and 
the employer company could not be irreparably injured inasmuch as 
it would have defied the unconstitutional actions of the Board in the 

20 Under § 11 (2) of the act. 

21 See Federal Trade Commission v. Claire, supra note 9 
1934)" Richmond Hosiery Mills v. Camp, 74 F. (2d) 200, 201 (C. C. A. 5th, 

23 Chamber of Commerce of Minneapolis v. Federal Trade Commission, 
supra note 18, 280 Fed. at 48. 

24E. D. Mich., Dec. 14, 1935. 

23 In Northport Power & Light Co. v. Hartley, supra note 16, 283 U. S. at 
569, the Court, speaking through Mr. Justice Holmes, said: “ there arises 
the objection that no ground for equitable intereference by the Courts of the 
United States is shown by the bill. The only injury alleged is the result of 
the suit in the State courts. So far as appears that result will ensue only 


upon a decision against the appellant. It is an odd ground for an injunction 
against a suit that the suit may turn out against the party sued.” 
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meanwhile. No situation is presented like that under an allegedy un- 
constitutional statute providing such severe, cumulative penalties for 
violation as to prevent a test in a court of law following violation, 
because of fear the statute would be upheld and the penalties as- 
sessed.”° 

Prosecution of the Board’s complaint that plaintiff refused to bar- 
gain collectively with its employees was temporarily enjoined in 
Majestic Flour Mill v. Pratt." In an opinion replete with refreshing, 
if somewhat surprising, logic, the court said: “The conclusion is that 
the Act is unconstitutional, including that part of it which purports 
to give a remedy to those who may be injured by the enforcement 
of the Act.** Therefore, the complainants here have no remedy at 
law. Having no remedy at law they are entitled to relief in equity.” 
On the proposition that the complainants were threatened with in- 
jury, the court remarked: “A proceeding has been initiated against 
them on account of a course of action taken by them which was 
within their legal rights. When that proceeding has been carried 
through to its intended consummation in the manner provided in the 
Act they will be ordered to cease and desist from their entirely 


26 Cf. Ex Parte Young, 209 U. S. 123, 28 Sup. Ct. 441, 52 L. ed. 714 (1907) ; 
Western Union Tel. Co. v. Andrews, 216 U. S. 165, 30 Sup. Ct. 286, 54 L. ed. 
430 (1910) ; Oklahoma Co. v. Love, 252 U. S. 331, 40 Sup. Ct. 338, 64 L. ed. 
596 (1919); Stafford v. Wallace, 258 U. S. 495, 42 Sup. Ct. 397, 66 L. ed. 
735 (1922); but cf. Spielman Motor Sales Co. v. Dodge, supra note 16. 

27W. D. Mo. Dec. 21, 1935; see 3 U. S. Law Week 330, Dec. 24, 1935. 

28 This court believes that invalidity of the act’s provisions regulating in- 
trastate labor practices which do not burden or obstruct interstate commerce 
because they do not “impinge” directly upon it, results inexorably in the invali- 
dation of the act’s procedural provisions, including the remedy in the circuit 
courts. The reasoning from partial substantive invalidity to complete sub- 
stantive and procedural invalidity is questionable. Section 15 of the act pro- 
vides that: “If any provision of this Act, or the application of such provision 
to any person or circumstance, shall be held invalid, the remainder of this Act, 
or the application of such provision to persons or circumstances other than 
those to which it is held invalid, shall not be affected thereby.” While such a 
statutory provision is not a mandate to maintain the statute partially valid, 
regardless of the vitality of the parts stricken, the provision is a strong inter- 
pretive aid. Dorchy v. Kansas, 264 U. S. 286, 290, 44 Sup. Ct. 323, 68 L. ed. 
686 (1924); Utah Power & Light Co. v. Pfost, 286 U. S. 165, 184, 52 Sup. Ct. 
548, 76 L. ed. 1038 (1932). The presumption is, then, that the statute is di- 
visible. Williams v. Standard Oil Co., 278 te 235, 242, 49 Sup. Ct. 115, 73 
L. ed. 287 (1929); Crowell v. Benson, 285 oo. 22, 63, 52 Sup. Ct. 285, 76 
L. ed. 598 (1932); Utah Power & Light Co. v. sed supra; Champlain Re- 
fining Co. v. Corp. Comm., 286 U. S. 210, 52 Sup. Ct. 559, 76 L. ed. 1062 
(1932). Accepting the court’s narrow construction of the right of Congress 
to regulate practices “directly” affecting interstate commerce, Congress still 
can legislate regarding labor practices (a) directly “impinging” on interstate 
commerce, (b) in interstate transportational industries, and (c) in the District 
of Columbia and similar Federal areas. Some procedure will be necessary in 
considering cases in these fields, why will not the procedural provisions of the 
act in question apply? If these provisions stand at all, they give primary 
jurisdiction to the Board to determine upon hearing and ‘evidence whether its 
authority extends to a specific case before it. 
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lawful course. That order will be made by one of the circuit courts 
of appeals. If they disobey that order they will be punished for con- 
tempt. Such is the final injury with which they are threatened.” 
This reasoning is subject to the same criticism which might be made 
regarding the Vernor injunction: the employer will not be “injured” 
unless the Board is upheld by the circuit court of appeals, and in that 
event it will be a legal injury under an act held constitutional by the 
higher court. The district court in this case, however, added : “Mean- 
while their business is interrupted, they are subjected to large and 
irrecoverable expenses, they are likely to be held up as objects of 
public ill will and scorn.” 

Arguments of immediate and final injury like these made in the 
Majestic Flour Mill case were answered more realistically by another 
district court?® as follows: “The court is of the opinion that these 
allegations do not state a cause of action warranting injunctive relief. 
They are all predicated upon conjecture as to what may at some time 
be done by the Board by way of entering an order,®*® and a further 
conjecture as to what effect that future order may have upon the 
complainant or its employees. There are many findings of fact upon 
which evidence would have to be taken before an order could be is- 
sued finding this complainant guilty of a violation of the Act. These 
issues are tried before a trial examiner; he determines them in the 
first instance and writes a recommendation to the Board. The Board 
must then reach its own conclusions. In the meantime, the business 
of complainant is not stopped. It may proceed throughout to conduct 
its business just as it has always done. Under such circumstances 
the court will not and, in the opinion of this court, should not pass 
upon the constitutionality of the Act.” ** 

Action favorable to the Board has been taken in several district 
courts. In Gate City Cotton Mills v. Madden,** without passing on 
the constitutionality of the act, the court refused to issue a temporary 


29 Ohio Custom Garment Co. v. Lind, S. D. Ohio, No. E-956, Feb. 4, 1936. 
See U. S. Law Week 520, Feb. 18, 1936. 


30 An injunction was refused upon an identical conclusion in Gradley Lumber 
Co. v. National Labor Relations Board, E. D. La., Feb. 20, 1936, 


31 This court based its decision partly upon Massachusetts v. Mellon, 262 
U. S. 447, 488, 43 Sup. Ct. 597, 67 L. ed. 1078 (1923), the attempt to restrain 
enforcement of an allegedly unconstitutional Federal statute leading the Court 
to say: “We have no power per se to review and annul acts of Congress on 
the ground that they are unconstitutional. That question may be considered 
only when justification for some direct injury suffered or threatened, present- 
ing a justiciable issue, is made to rest upon such an act. . . . The party who 
invokes the power must be able to show, not only that the statute is invalid, 
but that he has sustained or is immediately in danger of sustaining some direct 
injury as the result of its enforcement... .” 


82D. C. Sup. Ct., No. E-60310, Jan. 22, 1936; see 3 U. S. Law Week 497, 
Feb. 11, 1936. 
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injunction against the Board, stating that the act afforded ‘‘a plain, 
adequate and exclusive judicial review of any obligation of the plain- 
tiff. . . .” The same court, in the case of Echols v. Madden,** re- 
fused to issue an injunction to restrain the Board from holding an 
election of representatives for collective bargaining, the court finding 
that the plaintiff was not threatened with any immediate injury cog- 
nizable in equity and that if the Board later issued an order injuring 
the plaintiff, she might petition the circuit court of appeals. A dis- 
trict court refused to consider the question of constitutionality of the 
act in Ohio Custom Garment Co. v. Lind.** Finding no threat of 
irreparable injury, the court dismissed for want of equity the plain- 
tiff’s request that the act be declared unconstitutional and that a pre- 
liminary injuction be issued against prosecution of a complaint that 
the employer would not bargain collectively. Injunctive relief against 
examination of books by the Board and the holding of an election to 
determine representatives for collective bargaining was requested in 
Bemis Bag Co. v. Feidelsen.** A liberal opinion upheld the act's 
constitutionality®* and refused to give the relief.** 

District courts familiar with the legislative history of the various 
labor disputes bills introduced in the Federal legislature since 1895, 
especially those bilis dealing with the issuance of injunctions by the 
Federal inferior courts, may choose to hesitate before interfering 
upon dubious jurisdictional grounds with the functions of an agency 
created to implement the labor policy established by Congress. The 
unfortunate history of injunctions in labor disputes in the United 
States** makes the use of the injunction particularly indiscreet as the 
vehicle of premature notification to Labor that a Federal agency, 
created in Labor’s and the national interest, is powerless. 

It is submitted that no application to restrain the National Labor 
Relations Board thus far made to a Federal district court has offered 
the basis for an injunction. In theory, it is difficulty to envision a case 
that will offer a proper factual basis for a finding that review by the 
circuit court will not offer an adequate legal remedy. The district 
courts in these cases should be doubly conscious of jurisdiction de- 


33 No. E-60267, Jan. 22, 1936. Id. at 498. 

34 Supra note 29. 

35 W. D., Tenn. Jan. 23, 1936. 

36 Tt would appear that a district court which feels constrained to decide that 
the National Labor Relations Act is constitutional, before refusing to enjoin the 
Board, is guilty of an extrajurisdictional excursion equal to that of a court 
which restrains the Board, assuming the presentation of like, obscure claims of 
irreparable injury as a basis for jurisdiction in the two cases. 

37 This refusal to give injunctive relief was affirmed by the Circuit Court of 
Appeals for the Sixth Circuit, Feb. 6, 1936. 


38 See FRANKFURTER AND GREENE, THE LAsor INJUNCTION (1930). 
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limiting factors, because this is the explosive field of labor relations 
and it is an executive arm they are asked to impede, and because a 
carefully-designed national pattern is peculiarly at the mercy of any 
readiness upon the part of the Federal district courts to seize an 
opportunity to declare invalid legislation which displeases their con- 
ception of policy. Government would be helpless indeed if the courts 
were to become lawless. The number of suits for injunction is large 
because of the failure of a test case to reach decision in a circuit 
court of appeals. The fault is not with the Board, which is reported 
to be eager for a constitutional test in a proper proceeding.*® Its 
motion to advance in the Greyhound*® case was denied by the circuit 
court of appeals.** Other than this lack of expedition, action by the 
circuit courts of appeals has thus far favored the Board by denying 
temporary injunctions sought against it,*? and the trend of decision in 
the district courts seems definitely to have turned against enjoining 
the Board. Seymour S. MINTz. 


THE TENNESSEE VALLEY AUTHORITY DECISION 


“The Supreme Court’s decision is not an approval of the entire 
TVA program. Nor did the Court consider the constitutionality 
of the TVA Act. The Court refused to consider the whole 
project being undertaken by the Tennessee Valley Authority, 
but strictly limited its decision, as did the Circuit Court of Ap- 
peals, to the validity of the particular contract challenged and 
to the disposal of electric energy produced only at Wilson Dam, 
which was constructed before TVA came into existence.” * 


Such were the immediate reactions, in the press and elsewhere, to 
the Supreme Court’s recent decision? upholding a two-year-old con- 
tract between the Tennessee Valley Authority and the Alabama 
Power Company. The opinion is closely worded and sprinkled with 
limitations as to its scope and effect, sufficient warrant for such cir- 
cumspection in reviewing it. But that the manifestations of the de- 
cision in the fields of federal activity, particularly in the TVA, will 
be so limited is not so clear. 


39 See 3 U. S. Law Week 360, Dec. 31, 1935; id. at 450, 488, Feb. 4, 1936. 

4° Td. at 360. 

41 Section 10 (i) of the act provides that petitions filed with a circuit court 
should be heard expeditiously, if possible within ten days after docketing. 

42 Supra note 37; and the Circuit Court of Appeals for the Fourth Circuit 
refused by order without opinion a temporary injunction in the case of Bradley 
Lumber Co. v. National Labor Relations Board, Feb. 22, 1936. 

13 U. S. Law Week 513, February 18, 1936. See also Washington Star, Feb. 
Era aa A-2, A-10; Washington Post, Feb. 18, 1936, p. 8; id., Feb. 19, 

’ Pp. 0 

2 Ashwander et al. v. Tennessee Valley Authority et al., 3 U. S. Law Week 

524, 80 Law. ed. (adv. op.) 427 (Feb. 17, 1936). 
8 
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THE CORPORATION 


The Tennessee Valley Authority was inaugurated as a federal cor- 
poration by the Act of May 18, 1933,* and was promptly supplied 
with $50,000,000 under the Act of June 16, 1933.4 The express 
legislative purposes were: 


“To improve the navigability and to provide for the flood con- 
trol of the Tennessee River; to provide for reforestation and 
the proper use of marginal lands in the Tennessee Valley; to 
provide for the agricultural and industrial development of said 
valley; to provide for the national defense by the creation of a 
corporation for the operation of Government properties at and 
near Muscle Shoals in the State of Alabama, and for other pur- 
poses.” 


As amended ° at the last session, the Act gives specific powers, 


“ 


. to construct such dams and reservoirs in the Tennessee 
River and its tributaries, as in conjunction with Wilson Dam, 
and Norris, Wheeler, and Pickwick Landing Dams, now under 
construction, will provide a nine-foot channel in the said river 
and maintain a water supply for the same, from Knoxville to 
its mouth, and will best serve to promote navigation on the 
Tennesee River and its tributaries and control destructive flood 
waters in the Tennessee and Mississippi River drainage basins; 
and shall have power to acquire or construct power houses, 
power structures, transmission lines, navigation projects, and 
incidental works in the Tennessee River and its tributaries, and 
to unite the various power installations into one or more systems 
by transmission lines.” 

A broad power policy was enacted in section 11, to the end that 
the surplus power from Wilson Dam be distributed and sold to the 
counties and cities within transmission distance, with rural and do- 
mestic consumers to have preference. ‘Transmission lines where 
needed were authorized. The amending act permits TVA to lend 
money to municipalities in the transmission area to enable them to 
buy out existing distribution systems (but not, apparently, to build 
duplicate systems). To TVA is given the power of eminent domain 
as to real estate for “dams, reservoirs, transmission lines, power 
houses, and other structures, and navigation projects. . . .” 

The general purposes stated in the preamble, quoted above, are 
effected in sections 22 and 23, where the President is authorized to 
make surveys of and general plans for the Tennessee basin to guide 
Congress and the States in the future development of the area, “all 
for the general purpose of fostering an orderly and proper physical, 

348 Srar. 58, 16 U. S. C. §831 (1934). 


448 Srar. 275 (1933). 
5 Act of August 31, 1935, Pub. No. 412, 74th Cong. 
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economic, and social development. . . .” Such plans and recom- 
mendations for legislation are to bring about flood control, naviga- 
tion, electric power, marginal land utilization, reforestation, and “the 
economic and social well-being of the people living in said river 
basin.” © 

THE PROGRAM 


The activities of the TVA in carrying out these broad purposes 
are grouped under three operating divisions: (1) navigation and 
flood control, (2) fertilizer, nitrates, and national defense, (3) elec- 
tricity and rural electrification, and under planning and demonstration 
services, the following: engineering, land planning, agricultural 
demonstration, forestry, economic and social research, ceramics re- 
search, and cooperatives.’ 

The building of Norris Dam (formerly “Cove Creek Dam”) was 
authorized in the original act, and is now nearly completed. Three 
other dams, Wheeler, Pickwick Landing, and Chickamauga, are now 
in process. The use of Wilson Dam power for production of ni- 
trates for fertilizers and munitions is being thoroughly experimented 
upon. 

The power program has been widely publicized and actual service 
has reached many points in the area. By October, 1935, electricity 
was being delivered to towns, rural distributing associations, and a 
few retail consumers in 21 counties in three states.° The 1935 Re- 
port states that TVA is operating 13 transmission lines and building 
several others. An affiliated corporation, the Electric Home and 
Farm Authority, Inc., was organized to promote and finance the 
sale of low-cost electric appliances.° To supplement the eight large 
power units at Wilson Dam there will be eventually ten generators at 
Wheeler and two 60,000-horsepower units at Norris..° The ad- 


6In his message of April 10, 1933, submitting the TVA bill to Congress, 
the President said: 

“Tt is clear that the Muscle Shoals development is but a small part of the 
potential public usefulness of the entire Tennessee River. Such use, if en- 
visioned in its entirety, transcends mere power development; it enters the wide 
fields of flood control, soil erosion, afforestation, elimination from agricultural 
use of marginal lands, and distribution and diversification of industry. In short, 
this power development of war days leads logically to national planning for a 
complete river watershed involving many States and the future lives and welfare 
of millions. It touches and gives life to all forms of human concerns.” (See 
House Rep. No. 48, 73rd Cong. Ist Sess.) 

7 See Ann. Rep. TVA (1935) for a full report of activities during the first 
two years. There is a graphic account of the TVA, particularly as to power, 
in FortuNE Macazine for May, 1935 

8 TVA Electricity Rates, Information Division, TVA, Knoxville, Tenn. 

® The EHFA Inc., which was involved in the Ashwander case, supra note 2, 
has since been dissolved and reincorporated in the District of Columbia. It is 
+ aad under TVA control. See Exec. Order No. 7139, dated August 12, 


10 The Tennessee Valley Authority, TVA Information Division, Knoxville, 
Tennessee. 
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ministration’s announced motives underlying these activities were to 
make the potential electric power of the Tennessee River available to 
the largest number of users throughout the Valley at the lowest 
rates, and to set up a “yardstick” of electric rates for comparison 
with those of privately-owned utilities. 

“Communities in the Tennessee Valley are blazing a trail in 
rural electrification. They have shown that there is a very real 
economic partnership between the town and the country—that 
the town profits directly when it benefits the surrounding rural 
areas. By participation in the program of rural electrification, 
these communities are working with TVA to set a higher stand- 
ard of living in the Tennessee Valley.” ™ 


THE ISSUE 


“In January, 1934, the TVA entered into an agreement with the 
Alabama Power Co., Tennessee Power Co., Mississippi Power Co., 
and the Georgia Power Co., under which the TVA, acquired electric 
facilities in a substantial territory in three states. In addition to 
providing an immediate market for all Muscle Shoals power, the 
contract greatly facilitated the extensive rural electrification program 
of the Authority.” ?* It was the validity of the Alabama Power— 
TVA contract which became the issue in the suit recently decided. 

The contract provided for the sale to TVA of numerous transmis- 
sion lines radiating from Wilson Dam and supplying power to a 
population of about 190,000, for the sale to TVA of certain realty 
near Wheeler Dam site, and for the interchange of electric power, 
the Power Company taking power at Wilson Dam and the Authority 
taking power in exchange at points on the Company’s lines where 
needed by the Authority. There was also an agreement mutually 
restricting the areas to be served by the parties. 

The contract was brought into suit by an action begun by a few 


11 7VA Electricity Rates, TVA Information Division, Knoxville, Tenn. The 
TVA ANNUAL Report (1934) 24 et seq., states in regard to the power program, 

“At a later stage in the development it is contemplated to include, roughly 
the drainage area of the Tennessee River in Kentucky, Alabama, Georgia, and 
North Carolina, and that part of Tenneseee which lies east of the west margin 
of the Tennessee drainage area. 

“To make the area a workable one and a fair measure of public ownership, 
it should include several cities of substantial size (such as Chattanooga and 
Knoxville) and, ultimately, at least one city of more than a quarter million, 
gy transmission distance, such as Birmingham, Memphis, Atlanta, or Louis- 
ville. 

“While it is the Authority’s present intention to develop its power program 
in the above-described territory before considering going outside, the Authority 
may go outside the area if there are substantial changes in general conditions, 
facts, or governmental policy, which would necessarily require a change in this 
policy of regional development, or if the privately owned utilities in the area 
do not coGperate in the working out of a program.” 

12 The Tennessee Valley Authority, TVA Information Division, Knoxville, 
Tennessee. 
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preferred stockholders of the Power Company, who regarded the 
contract as injurious to their interests and invalid for want of con- 
stitutionality of the TVA purpose. Enjoining of performance was 
asked, and also a decree restraining the TVA activities and a decree 
generally declaring the rights of the parties. After long hearings 
and the compilation of many findings, the district court granted the 
decree asked, except as to the declaratory decree.** The circuit court 
of appeals held for the TVA on both counts.’* The Supreme Court 
granted certiorari, and, on February 17, 1936, affirmed the rulings 
for the TVA, one Justice, Mr. McReynolds, dissenting.*® 


THE HOLDING 


1. There was first determined, upon considerations which are not 
within the scope of this note, that the plaintiffs, minority preferred 
stockholders suing in the right of their corporation, may properly in- 
voke equity on their behalf to enjoin the activities if found uncon- 
stitutional. Four members of the Court, not including Mr. Justice 
McReynolds, were of contrary opinion, but concurred with the hold- 
ings on the remainder of the issues. 

2. Limiting the issue: The Court gave no regard to the announce- 
ments and purposes of the Authority, except as they developed into 
activity encroaching upon plaintiffs’ rights. Such questions are ab- 
stractions only.*° The Declaratory Judgment Act ** was found to 
be out of the question—the issues sought to be declared were too 
vague, and in any event the right of plaintiffs as stockholders did not 
extend to demanding the undertaking of a suit for such a decree. 

Although the four power companies which contracted concurrently 
were found to be subsidiaries of a single company—Commonwealth 
and Southern, and the agreements were contained in a single docu- 
ment, all the courts regarded them as distinct. 

The question for determination was thus stated by the Supreme 
Court: 


“As it appears that the transmission lines in question run from 
the Wilson Dam and that the electric energy generated at that 
dam is more than sufficient to supply all the requirements of the 
contract, the questions that are properly before us relate to the 
constitutional authority for the construction of the Wilson Dam 
and for the disposition, as provided in the contract, of the 
electric energy there generated.” 


139 F. Supp. 965 (N. D. Ala. 1935). 
1478 F. (2d) 578 (C. C. A. 5th, 1935). 
15 Supra note 2. 


(1928) Jersey v. Sargent, 269 U. S. 328, 46 Sup. Ct. 122, 70 L. ed. 289 


17 Act of June 14, 1934, 48 Strat. 955, 28 U. S. C. § 400 (1934). 
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3. Wilson Dam constructed under constitutional authority: There 
is no doubt that the construction of Wilson Dam was undertaken as 
a war measure. The National Defense Act of 1916 ** authorized the 
President to build dams—or other types of plants if better “for the 
generation of electrical or other power and for the production of ni- 
trates or other products needed for munitions of war and useful in 
the manufacture of fertilizers and other useful products.” Surplus 
products of the plants were directed to be sold.*® The available ap- 
propriations were consumed before completion, and in passing the 
Second Appropriation Act of 1922, providing further funds, Con- 
gress considered also the benefits to result to navigation, and the cost 
reimbursement to result from the sale of surplus power.*° 

The justification of the Dam as an aid to navigation: Improvement 
of the channel was proposed as early as 1824, by Secretary of War 
John C. Calhoun and President Monroe.** The Court cites ten Con- 
gressional acts, from 1852 to 1912, providing for navigation improve- 
ments on the Tennessee. A bill passed in 1903 for private develop- 
ment of the Shoals was vetoed by President Roosevelt, in a message 
which anticipated the power policy finally adopted thirty years later.°* 
The effect of Wilson Dam was to assure a minimum depth of nine 
feet over what was formerly non-navigable rapids.** The trial court 
found that a dam such as Wilson “was the only feasible means of 
eliminating this most serious obstruction to navigation.” 


18 Act of June 3, 1916, s. 124, 39 Srar. 215, 50 U. S. C. § 79 (1934). 

19 The plans are more fully developed in House Doc. No. 1262, 64th Cong., 
Ist Sess. See also 53 Conc. Rec. 5649, and War Depr. Rep. No. 2041 (1922). 
The District Court found that the present full annual capacity of Nitrate Plant 
No. 2 at Muscle Shoals is counted upon by the War Department in the event 
of a major war. 

20 See HeartnGs, Suscom., House APPROPRIATIONS COMMITTEE, 67th Cong., 
3rd Sess., 14 et seq. 

21 See Sen. Doc. No. 1, 18th Cong., 2d Sess.; House Doc. No. 119, 69th 
Cong., Ist Sess., 11. 

22 The message read, in part: 

“The recent development of the application of water power to the production 
of electricity available for use at considerable distances has revealed an element 
of substantial value in streams which the Government is or is likely to be 
called upon to improve for purposes of navigation, and this value, in my judg- 
ment, should be properly utilized to defray the cost of the improvement. Wher- 
ever the Government constructs a dam and lock for the purpose of navigation 
there is a water fall of great value. It does not seem right or just that this 
element of local value should be given away to private individuals of the vici- 
nage, and at the same time the people of the whole country should be taxed for 
the local improvement. 

“It seems clear that justice to the taxpayers of the country demands that 
when the Government is or may be called upon to improve the stream the 
improvement should be made to pay for itself, so far as practicable.” (36 
Conc. Rec. 3071.) 

23 This depth was projected for the entire length of the River by the 1930 
Rivers and Harbors Act, Act of July 3, 1930, 46 Stat. 918, 927. See the 
extended report of the U. S. Engineers on which the 1930 act was based, 
Howse Doc. No. 328, 71st Cong. 2d Sess. (1930). 
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4. The disposal of power: Once the dam itself had been found to 
be authorized under the national defense and interstate commerce 
powers, the water power necessarily developed became property of 
the United States, and the surplus might be disposed of under the 
property clause of the Constitution.** In this the holding seems to 
follow the recent Boulder Dam decision,** which was strongly relied 
upon by the TVA, but was not cited for this purpose in the opinion.”° 
The argument that the right of disposal extended only to the power 
necessarily produced was denied as leading to absurd consequences, 
which would require that the property be used by the Government 
or allowed to go to waste.” 

5. The transmission lines: It appearing that Wilson Dam was built 
under a valid purpose and that the surplus power there produced 
might properly be sold, it remained only to consider the means of 
disposal involved in the contract—the purchase of transmission lines 
to take the power to market.** Said the court: 


“We know of no constitutional ground upon which the Fed- 
eral Government can be denied the right to seek a wider market. 
We suppose that in the early days of mining in the West, if the 
Government had undertaken to operate a silver mine on its do- 
main, it could have acquired the mules or horses and equipment 
to carry its silver to market. 

“And the transmission lines for electric energy are but a 
facility for conveying to market that particular sort of property, 
and the acquisition of these lines raises no different constitu- 
tional question, unless in some way there is an invasion of the 
rights reserved to the State or to the people. 

“We find no basis for concluding that the limited undertaking 


24 Unitrep States Constitution, Art. IV, Sect. 3, Cl. 2. See Story oN THE 
Constitution (5th ed.) § 1325. 


25 Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522, 75 L. ed. 1154 (1931). 


26 Principal reliance was placed upon United States v. Chandler-Dunbar Co., 
229 U. S. 53, 33 Sup. Ct. 667, 57 L. ed. 1063 (1912), involving power _inci- 
dentally produced i in improving navigation at the rapids of the St. Marys River, 
between Lakes Superior and Huron, and Green Bay & Miss. Canal Co. v. 
Pattern Paper Co., 172 U. S. 58, 19 Sup. Ct. 97, 43 L. ed. 364 (1898) rehear- 
ing denied, 173 U. S. 179, 19 Sup. Ct. 316, 43 L. ed. 368 (1899). From the 
former was quoted (229 U. S. 73), “If the primary purpose is legitimate, we 
can see no sound objection to leasing any excess of power over the needs of 
the Government. The practice is not unusual in respect to similar public works 
constructed by state governments.” In the Green Bay case the court noted 
particularly how the revenues from power might make economically feasible a 
navigation improvement otherwise too expensive. 

27 An early case against such a view is United States v. Gratiot, 14 Pet. 
526, 10 L. ed. 573 (U. S. 1840). 

28 For some years the Alabama Power Company had been the War Depart- 
ment’s only customer for power at Wilson Dam. The wholesale rate was two 
cents per kwh. Efforts to raise the rate were met with threats of complete 
withdrawal. At that time 97% of the rural residents of the vicinity were with- 
out any electric service, although about three-fourths of the available power 
was going to waste. See 68 Conc. Rec. 4743, 69 id. 4332, 4456, 74 id. 3385. 
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with the Alabama Power Company amounts to such an invasion. 
Certainly, the Alabama Power Company has no constitutional 
right to insist that it shall be the sole purchaser of the energy 
generated at the Wilson Dam; that the energy shall be sold to it 
or go to waste.” 


This appears to be the Court’s first direct holding to that effect. 
A similar practice has obtained for years in the operations of the 
Bureau of Reclamation, where power is sold and delivered, partially 
to defray the cost of irrigation projects.” There is recalled the argu- 
ment in McCulloch v. Maryland* in justification of the Bank of the 
United States: 


“  . . Throughout this vast republic, from the St. Croix to the 
Gulf of Mexico, from the Atlantic to the Pacific, revenue is to 
be collected and expended, armies are to be marched and sup- 
ported. The exigencies of the nation may require that the treas- 
ure raised in the North should be transported to the South, that 
raised in the East conveyed to the West, or that this order 
should be reversed. Is that construction of the Constitution to 
be preferred which would render these operations difficult, haz- 
ardous, and expensive ?” 


THE RESULT 


The holding seems to be that where electric power is being pro- 


duced in excess of the Government’s needs, and the plant producing 
it was constructed in the exercise of some federal power, then the 
Government may acquire appropriate means of distributing the 
power, at least in situations where the immediate market is limited 
and the ultimate market is in need of the service. However, to its 
holding the Court adds: 


“We limit our decision to the case before us, as we have de- 
fined it... . 

“As we have said, these transmission lines lead directly from 
the dam, which has been lawfully constructed, and the question 
of the constitutional right of the Government to acquire or op- 
erate local or urban distribution systems is not involved. 

“We express no opinion as to the validity of such an effort, 
as to the status of any other dam or power development in the 
Tennessee Valley, whether connected with or apart from the 
Wilson Dam, or as to the validity of the Tennessee Valley Au- 
thority Act or of the claims made in the pronouncement and 


29 See 30 Ors. Atty. Gen. 197 (1913); Act of April 16, 1906, Sect. 5, 34 
Stat. 117, 43 U. S. C. §522 (1934). The Report oF THE COMMISSIONER OF 
RECLAMATION, 1932, lists 22 power plants under supervision of the Bureau, and 
states that 3,308 miles of transmission lines were constructed by the Bureau, 
some for the use of the irrigation projects and some for sale of surplus power. 
See also THe Rectamation Era, April, 1925, Nov., 1926, May, 1932. 


%04 Wheat. (U. S.) 316, 4 L. ed. 579 (U. S. 1819). 
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program of the Authority apart from the questions we have dis- 
cussed in relation to the particular provisions of the contract of 
January 4, 1934, affecting the Alabama Power Company.” 


Thus the opinion, while indubitably validating the specific matter 
before it, is worded to be cast within limits which would proscribe 
its application in wider cases. But perhaps a gage of the breadth of 
the majority holding is to be found in the strong language of the 
dissent. Mr. Justice McReynolds found no difficulty in looking 
beyond the four corners of the contract to discover its intended pur- 
pose, its function as a part of, 


“ 


. the deliberately announced purpose of Directors, clothed 
with extraordinary discretion and supplied with enormous sums 
of money. With $50,000,000 at their command they started out 
to gain control of the electrical business in large areas and to 
dictate sale prices. The power at Wilson Dam was the instru- 
mentality seized upon for carrying the plan into effect. 

“While our primary concern is with this contract, it cannot be 
regarded as a mere isolated effort to dispose of property. And 
certainly to consider only those provisions which directly relate 
to Alabama Power Company is not permissible. We must give 
attention to the whole transaction—its antecedents, purpose and 
effect—as well as the terms employed.” 


The majority keeps clear of such discussion by regarding the issues 
raised by the announced plans of TVA as too vague and abstract for 
judicial determination. This attitude is quite different from that in 
the recent AAA decision,*! where the processing tax was held bad, 
not per se, but because it was a part of another, larger, and invalid 
plan. Here the other and larger plan of which this contract is clearly 
an essential part was disregarded. Is it not therefore possible to 
infer that if the majority had felt, as did the dissent, that the larger 
plan was unconstitutional it would have so held? ** 


WituraM L. ELLs. 


31 United States v. William M. Butler, et al., Receivers of Hoosac Mills 
Corporation, 3 U. S. Law Week 373, 56 Sup. Ct. 312, 80 L. ed. (adv. op.) 287 
(Jan. 6, 1936). See Collier, Judicial Bootstraps and the General Welfare 
Clause—The AAA Opinion (1936) 4 GrorceE WasuHincton Law Rev. 211. 
While the Power Company’s stockholders’ right in the TVA case to question 
the TVA purpose was denied, the right to question the contract was upheld. 
It is not clear that plaintiff’s disability therein was any more real than that in 
the AAA case. See Collier, op. cit., p. 212. 


82 The question of the constitutionality of the TVA program has received wide 
consideration in legal periodicals. See, for example, Albertsworth, Constitu- 
tional Issues of the Federal Power Program (1935) 29 Iv. L. Rev. 833, view- 
ing with considerable alarm any such decision by the Court as the one in the 
instant case; Welch, Constitutionality of the Tennessee Valley Project (1935) 
23 Geo. L. J. 389, suggesting a constitutional amendment as the proper founda- 
tion for the Federal Government’s initiation of such activities; note (1935) 
48 Harv. L. Rev. 806. 





ANNOTATIONS OF OPINIONS OF THE 
ATTORNEY GENERAL OF THE 
UNITED STATES 


FepERAL Housinc Act—INsuRANCE oF MortcacEs By FEDERAL 
HovusInG ADMINISTRATION — STATUTORY INTERPRETATION.—The 
following question was submitted by the President to the Attorney 
General: Under the provisions of Section 207 of the Federal Hous- 
ing Act, as amended May 28, 1935, can the Federal Housing Ad- 
ministrator validly insure a mortgage on a low-cost housing project 
prior to the completion of the project? Held: Mortgages on real 
estate may lawfully be insured prior to the completion of the project. 
Op. Att’y Gen., Oct. 14, 1935: Insurance of Mortgages Under Na- 
tional Housing Act.* 


* The Attorney General is of the opinion the determination of the answer to 
the question presented depends largely upon the construction to be gra to 
Section 207 of the National Housing Act, 48 Start. 1246 (1934), 12 U. S. C. 
§ 1701 (1934), as amended May 28, 1935. Under Section 207 of the Act, 12 
U. S. C. § 1713 (1934), the Federal Housing Administrator is empowered to 
insure first mortgages covering property held by certain Federal and State in- 
strumentalities or private limited dividend corporations formed for the purpose 
of providing housing for persons of low income. The Attorney General con- 
siders further provisions of the section in detail: 

“Section 207 . . . contains no definition or clearly stated restriction that the 
land covered by the mortgage must be improved or occupied at the time the 
insurance is written. On the other hand, it is provided in the last sentence of 
the section ‘that the insurance with respect to any low-cost housing property or 
project shall not exceed $10,000,000.’ 

“Standard Dictionary defines ‘project’ as: ‘Something projected or mapped 
out in the mind, as a course of action; a scheme; plan; contrivance; as, a 
useful project.’ It is also defined in Webster’s International Dictionary as: ‘A 
plan or design; a plan as devised or proposed; a planned undertaking, etc.’ 

“The words ‘property or,’ appearing before the word ‘project,’ underscored in 
the proviso to Section 207, as above quoted, did not appear in the statute as 
originally enacted, and I am told that certain private interests ‘raised the ques- 
tion as to whether the National Housing Act authorized the Administrator to 
insure completed projects as well as projects with respect to which the con- 
struction had not been initiated.’ Thereafter Section 207 was amended, adding 
the additional words ‘property or.’ (Sec. 344, Banking Act of 1935, approved 
August 23, 1935.) This amendment was reported to the Senate by the Com- 
mittee on Banking and Currency as a ‘minor clarifying amendment’ (S. Rept. 
1007, 74th Cong. Ist Sess.), without more definite explanation, but it is apparent 
to me that the purpose was to insure that the statutory provision applied to 
low-cost housing property as well as to low-cost housing projects; and the 
distinction thus emphasized is of essential bearing upon the question under con- 
sideration. 

“Attributing to the word ‘project’ the significance suggested by the definitions 
hereinbefore quoted—which definitions were cited and relied upon in my opinion 
to you of April 25, 1935, in connection with grants of funds for ‘projects’ under 
the Emergency Relief Appropriation Act of 1935—and considering in connec- 
tion therewith the other language of Section 207, it must, I think, be concluded 
that the section does not require that insurance with respect to a low-cost hous- 
ing project must be deferred until the project is completed; and the legislative 


408 
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The question decided by the Attorney General has not, of course, 
yet been considered by any court. His conclusion, however, seems 
so well supported both by common sense and the technical rules of 
statutory construction, that it may never be necessary for a court to 
reéxamine the matter. It is well settled that in construing a statute, 
technical words are presumed to have been used in a technical sense. 
United States v. Paterson, 150 U. S. 65, 14 Sup. Ct. 20, 37 L. ed. 999 
(1893). But it is also true that the presumption must give way when 
a contrary meaning is indicated by the context of the act. New Me-ico 
v. United States Trust Co., 172 U. S. 171, 19 Sup. Ct. 128, 43 L. ed. 
407 (1898). And the primary rule in construing an act of Congress 
is to ascertain the intent of the legislators from the language of the 
statute. Rodgers v. United States, 185 U. S. 83, 22 Sup. Ct. 582, 46 
L. ed. 816 (1902) ; Thompson v. Thompson, 218 U. S. 611, 31 Sup. 
Ct. 111, 54 L. ed. 1180 (1910). The opinion of the Attorney seems 
correctly to give full force to the last two of the rules stated. 

For a discussion of the constitutionality of the National Housing 
Act, see Op. Att’y Gen., Aug. 26, 1935: Questions arising under the 
National Housing Act (1935) 4 Gro. Wasu. L. Rev. 144. 

aC. 


NATIONAL Houstnc Act—GUARANTY BY THE UNITED STATES OF 
THE DEBENTURES OF THE FEDERAL HousING ADMINISTRATOR—LIA- 
BILITY OF THE UNITED STATES UPON FAILURE OF THE ADMINISTRA- 
TOR TO Pay EITHER PRINCIPAL OR INTEREST WHEN DUE—PROCEED- 


history of the measure is not inconsistent with this conclusion (78 Cong. Rec. 
11203, et seq.; Hearings, Senate Committee on Banking and Currency, p. 56). 

“Section 207 authorizes the insurance of mortgages only on property ‘held’ 
by authorized borrowers. While the word ‘held’ frequently has a technical 
meaning of tenure, i.e., holding of real estate, which would limit mortgages to 
real estate held by the insured, this construction would make cumbersome, if not 
impossible, the financing of uncompleted projects. Inasmuch as the amendment 
previously discussed, by which the word ‘property’ was added to ‘project,’ makes 
almost certain that Congress intended to finance uncompleted projects, its lan- 
guage should be interpreted so as to accomplish the end in the most reasonable 
manner possible. A mortgage only on the land of the proposed project would 
be of little value in assuring completion. To accomplish this, the proportion 
furnished by the mortgagor, if any, plus the proceeds of the bonds must nec- 
essarily be available for payment of the cost of construction. The word ‘held’ 
is therefore not to be construed as limited to real estate, but to include, also, 
the avails of bond sales dedicated to investment in the improvement of the land, 
under such terms and conditions, contained in the mortgage, as will, in the 
judgment of the Administrator, result in the completion of the project. While 
the language of the section authorizes insurance of ‘mortgages—covering prop- 
erty held,’ an interpretation which would forbid ordinary methods of financing 
construction and the eventual securing of the bonds by completed real estate 
projects, is to be avoided. 

“I therefore conclude that mortgages on real estate, with the usual and cus- 
tomary provisions for protecting the proceeds of bonds for construction, may 
lawfully be insured prior to the completion of the construction projects under 
Section 207 of the National Housing Act.” 
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ING BY HOLDER oF DEBENTURE.—In reply to a request by the Secre- 
tary of the Treasury for an opinion on a question arising under the 
National Housing Act, 48 Stat. 1246 (1934), 12 U. S. C. § 1701 
(1934), as amended, May 28, 1935, the Attorney General of the 
United States, held, “that if the Federal Housing Administrator 
should fail, upon demand by a bona fide and accredited holder, to 
pay either principal or interest when due, the United States would 
thereupon become obligated to make such payments and its obliga- 
tion would not be conditioned upon the institution of any proceeding 
by the holder against the Administrator or against the fund set up as 
provided in the statute.” Op. Att’y Gen., Oct. 9, 1935: Guaranty by 
the United States of the Debentures of the Federal Housing Admin- 
istrator.* 


* The full text of the opinion, which indicates the attitude of the Treasury on 
the question as well as the reasoning of the Attorney General, follows: 
THE SECRETARY OF THE TREASURY. 

My Dear Mr. Secretary: I have your letter of September 23 in which 
you ask my opinion upon a question arising under Section 204 of the National 
Housing Act (approved June 27, 1934). That section provides, regarding 
certain debentures to be issued by ‘the Federal Housing Administrator : 

“All such debentures shall be subject only to such Federal, State, and local 
taxes as the mortgages in exchange for which they are issued would be subject 
to in the hands of the holder of the debentures and shall be a liability of the 
Fund only; except that debentures issued in exchange for mortgages insured 
under this section prior to July 1, 1937, shall be fully guaranteed as to prin- 
cipal and interest by the United States. In the event that the amount in the 
Fund is insufficient to pay upon demand, when due, the principal of or interest 
on any debentures so guaranteed, the Secretary of the Treasury shall pay to 
the holders the amount thereof which is hereby authorized to be appropriated 
out of any money in the Treasury not otherwise appropriated, and thereupon 
to the extent of the amount so paid the Secretary of the Treasury shall succeed 
to all the rights of the holders of such debentures.” 

You state, “It is the view of the Treasury that should the Administrator, for 
any reason whether or not due to the insufficiency of the fund, fail to pay upon 
demand when due the principal of or interest on obligations issued under the 
section referred to, the United States would be required immediately to make 
such payment without any prior obligation on the part of the holders to en- 
deavor to collect against the Administrator or the fund,” but you desire my 
opinion as to the correctness of the view thus entertained in your Department. 

In an opinion to you of September 14, 1934, I responded to a similar inquiry 
in connection with the guaranty provided in the following language, appearing 
both in the Home Owners’ Loan Act of 1933, as amended by the Act of April 
27, 1934, and in the Federal Farm Mortgage Corporation Act (approved Janu- 
ary 31, 1934): 

“Such bonds shall be fully and unconditionally guaranteed both as to interest 
and principal by the United States, and such guaranty shall be expressed on 
the face thereof. . . . In the event that the Corporation shall be unable to pay 
upon demand, when due, the principal of, or interest on, such bonds, the Sec- 
retary of the Treasury shall pay to the holder the amount thereof which is 
hereby authorized to be appropriated out of any moneys in the Treasury not 
otherwise appropriated, and thereupon to the extent of the amount so paid the 
Secretary of the Treasury shall succeed to all the rights of the holders of such 
bonds.” 

The following paragraphs are copied from that opinion: 

“Of course, as you point out, no such failure has arisen and probably never 
will arise; and it might be said that there is pending before you no question 
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The market value of several billion dollars of obligations issued 
and to be issued by the Federal Housing Administration, the Home 
Owners’ Loan Corporation and the Federal Farm Mortgage Corpo- 
ration is vitally affected by decision of the question of whether the 
United States guarantees payment of these obligations. Consequently, 
the workability of the New Deal’s entire housing and mortgage relief 
and insurance program will largely turn on the same question, since 
the success of the several plans which constitute the program de- 
pends upon free and universal acceptance by mortgagees of these 
exchange obligations. Such acceptance is generally brought about 
because of the high market value of these obligations due to the be- 
lief that their payment is guaranteed by the Federal Government. 

The Attorney General, in response to questions by the Secretary of 
the Treasury, has held that each of the types of obligations mentioned 
are guaranteed as to payment by the Federal Government. The 
instant opinion, dealing with Federal Housing Administration deben- 
tures, is decided upon the authority of the prior opinion on Home 
Owners’ Loan Corporation and Federal Farm Mortgage Corpora- 


upon which my opinion may properly be requested. However, I acquiesce in 
your view that it is in the interest of the United States, as the sole stockholder 
in each of these corporations as well as the guarantor of their obligations, to 
have the question decided now. 

“The guaranty of principal and interest is a guaranty of payment. Grey- 
sonia-Nashville Lumber Co. v. Goldman, 247 Fed. 423, 427. Between private 
parties, at least, if the guaranty is ‘unconditional’ the obligation of the guarantor 
arises immediately upon failure of the debtor to pay according to the terms. 
First National Bank v. Jones, 219 N. Y. 312, 315. 

“The guaranty being stated by the statute as full and unconditional, there is 
no occasion to consider whether a condition should be implied. The separable 
provision that the Secretary of the Treasury shall pay if the corporation is 
unable to pay upon demand is not part of the guaranty, but merely a provision 
for carrying it out in the only reasonably conceivable contingency that would 
require such action.” 

The same observations and the same reasoning are also applicable here. 

Under the Home Owners’ Loan Act and the Federal Farm Mortgage Cor- 
poration Act the bonds are “fully and unconditionally guaranteed,” while the 
debentures provided for in the National Housing Act are “fully guaranteed ;” 
but this difference, in my opinion, is immaterial. A “full guaranty” is “uncon- 
ditional” unless some condition is attached; and the statute neither provides a 
condition nor contains any language from which one might reasonably be im- 
plied. First National Bank v. Jones, cited in the opinion of September 14, 
1934, dealt with a guaranty which the court construed to be unconditional, al- 
though the words of the contract were, “I do hereby guarantee the full, prompt, 
and ultimate payment,” and the principal difficulty turned upon the use of the 
word “ultimate.” There was no suggestion that a guaranty in order to be 
unconditional must be expressly stated as unconditional. 

It is therefore my opinion—and in this I concur in the conclusion of your 
Acting General Counsel—that if the Federal Housing Administrator should 
fail, upon demand by a bona fide and accredited holder, to pay either principal 
or interest when due, the United States would thereupon become obligated to 
make such payments and its obligation would not be conditioned upon the in- 
stitution of any proceeding by the holder against the Administrator or against 
the fund set up as provided in the statute. 
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tion bonds, upon the theory that the words used in the National 
Housing Act, “fully guaranteed” are the equivalent of the words of 
the other statutes, “fully and unconditionally guaranteed.” The pre- 
mise of the Attorney General that “this difference is immaterial,” can 
hardly be challenged. Since, however, the theory of the opinion is 
such that the validity of the conclusion depends entirely upon the 
correctness of the prior opinion, that reasoning will be examined. 

Two cases only are relied upon by the Attorney General. In Grey- 
sonia-Nashville Lumber Co. v. Goldman, 247 Fed. 423 (C. C. A. 8th, 
1917) cert. den. 246 U. S. 663, 38 Sup. Ct. 333, 62 L. ed. 931, cited 
in the opinion for the proposition that “the guaranty of principal and 
interest is a guaranty of payment,” the language under consideration 
was “to guarantee the principal and interest on the bonds.” The 
guarantor corporation, however, had passed resolutions which said 
that it was, “to guarantee the payment of the said bonds . . . and 
interest thereon as it matures . . .”; and the court in disposing of 
the case remarked, that “If there was any doubt about what the con- 
tract meant the Lumber Company made it plain by its interpretation 
of the same in the resolutions which it passed. We think the lan- 
guage used constituted a guarantee of payment.” 

In First National Bank of Litchfield, Conn. v. Jones et al., 219 
N. Y. 312, 114 N. E. 349 (1916), also cited by the Attorney General 
in his opinion, it is stated that if an agreement was an unconditional 
guaranty of the payment, the obligation of the guarantor arises im- 
mediately upon failure of the debtor to pay according to the terms. 
It is further added, however, that the meaning of a guaranty of pay- 
ment depends upon the intention of the parties. 

A guaranty might be a guaranty of collection instead of a guaranty 
of payment and, if such, a guarantee of collection must diligently pro- 
ceed against principal, and exhaust any security he may have, before 
proceeding against guarantor. McIntyre v. McGovern, 185 Wis. 
290, 201 N. W. 259 (1924). In “guaranty of payment” liability ex- 
ists when debtor does not pay, while in “guaranty of collection” lia- 
bility exists after inability to collect. Macy v. Inland Empire Land 
Co., 145 Wash. 523, 260 Pac. 1073 (1927); Westboro Lumber Co. 
v. Dibble, 247 Mich. 527, 226 N. W. 313 (1929). From the word- 
ing of section 204 of the National Housing Act, “shall be fully guar- 
anteed as to principal and interest,” there appears nothing clearly to 
indicate whether this is a guaranty of payment or collection, an abso- 
lute or conditional promise to pay. 

Ordinarily before an action can be maintained against a guarantor 
it must be shown that the principal is unable to perform. Fields v. 
Shores-Mueller Co., 25 Ga. App. 395, 103 S. E. 473 (1920). Use 
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of the word “guarantee” in guaranty agreement, although not con- 
clusive, imports not absolute, but conditional, promise to pay. Liqui- 
dating Midland Bank v. Stecker et al., 40 Ohio App. 510, 179 N. E. 
504 (1930). Where the language employed in a guaranty contract 
is not plainly stated and it becomes necessary to interpret the mean- 
ing of the words, there are various rules followed. Guaranty, if purely 
voluntary and without profit or advantage to guarantor, must be 
strictly construed. Norfolk Mattress Co. v. Royal Mfg. Co. Inc., 
160 Va. 623, 169 S. E. 586 (1933). The rule that guarantor is en- 
titled to strict construction of the undertaking does not require strict, 
technical accuracy, but guaranty should be liberally, fairly, and rea- 
sonably interpreted in furtherance of its spirit and object. Mosaic 
Title Co. v. Jones, 111 N. J. L. 385, 168 Atl. 629 (1933). Language 
of guaranty must be construed against the person framing it. Crocker 
v. Ireland, 252 N. Y. S. 631, 141 Misc. Rep. 418 (1931). Guar- 
antors, assuming obligations without compensation, are entitled to all 
protections usually accorded accommodating sureties. Furst & 
Thomas v. Rowland, 188 Ark. 804, 68 S. W. (2d) 451 (1934). Con- 
tract prepared by guarantor for guaranteeing mortgage must be con- 
strued most strongly against guarantor. People, by Van Schaick v. 
Lawyers’ Title & Guaranty Co., 268 N. Y. S. 554 (1933). A per- 
son assuming liability for another’s debts is answerable therefor, 
though means of collecting from principal debtor have not been ex- 
hausted. Custeloid Co. v. Graubar, 214 N. Y. S. 381 (1926). Guar- 
anty contract should be neither strictly nor liberally construed, but 
fairly and reasonably, according to intent of the parties. People’s 
Bank of Rural Retreat v. People’s National Bank of Abingdon, et al., 
148 Va. 651, 139 S. E. 325 (1927). Intent of parties to guaranty 
contract is to be gathered from the contract as a whole. Castle v. 
Powell, 261 Ill. App. 132 (1931). The cardinal principal for con- 
struction of guaranty is to gather the intent of the parties respecting 
the questionable part, by reading its language in connection with the 
relative position and purpose of the words. Bank of United States v. 
Chemical Bank & Trust Co., 246 N. Y. S. 595 (1930) ; Liquidating 
Midland Bank v. Stecker, et al., supra. Following these principals, 
while the words alone are not sufficient justification, the conclusion 
is reached that the language employed in section 204 of the National 
Housing Act [and in the Home Owners’ Loan Act and Federal Farm 
Mortgage Corporation Act] constitutes an unconditional obligation 
of payment on the part of the United States. Such an obligation is 
not conditioned upon any preceding legal proceedings against the 
principal debtor. Karraker v. Ernest, 4 F. (2d) 404 (Ill., 1925) ; 
W. T. Raleigh Co. v. Deavours, 209 Ala. 127, 95 So. 459 (1923) ; 
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Wall v. Eccles, 61 Utah 247, 211 Pac. 702 (1922); Frieden v. Cluett, 
Peabody & Co., 142 Va. 738, 128 S. E. 61 (1925); Beebe v. Kirk- 
patrick, 321 Ill. 612, 152 N. E. 539 (1926) ; First Nat. Bank v. Solo- 
mon, 170 Ark. 555, 280 S. W. 659 (1926); W. T. Raleigh Co. v. 
Etheridge, 37 Ga. App. 554, 140 S. E. 913 (1927); First National 
Bank of Litchfield, Conn., v. Jones, et al., supra. J. R. M. 


Posta, Savincs Act—EFFeEct oF BANKING Act oF 1935—Pro- 
VISIONS IMPLIEDLY REPEALED—INTEREST RATE—INTEREST PAID By 
FEDERAL RESERVE BANKS.—The Postmaster General submitted the 
following questions to the Attorney General, requesting an opinion 
as to the effect of certain provisions of sections 324 and 341 of Title 
III of the Banking Act of 1935 (Act of August 23, 1935; Public 
No. 305, 74th Congress) on the Postal Savings Act of June 25, 1910, 
as amended: 

“1. Whether the mandatory feature of the amendment of May 18, 
1916, to the organic Postal Savings Act has been annulled with re- 
spect to member banks of the Federal Reserve System by the Bank- 
ing Act of 1935, it being assumed that there has been no change in 
the law with respect to mandatory deposits in qualified nonmember 
banks ? 

“2. Whether the Board of Trustees of the Postal Savings System 
may, in its discretion, have a varying rate of interest for different 
localities ? 

“3. Whether the Board of Trustees of the Postal Savings System 
is by law obligated to dispose of any part of its investments for the 
purpose of redepositing such funds in qualified banks? 

“4. Whether the Board of Trustees of the Postal Savings System 
may legally prescribe a less rate than 2% on postal savings deposits, 
to be uniform throughout the United States, even though the rate 
to be prescribed be less than the rate prescribed for savings deposits 
by the Board of Governors of the Federal Reserve System for cer- 
tain Federal Reserve districts?” 

Held: That the first and second questions should be answered in 
the affirmative and that the third and fourth questions should be an- 
swered in the negative. Op. Att’y Gen., Dec. 26, 1935: Effect of 
certain provisions of the Banking Act of 1935 on the Postal Savings 
Act of June 25, 1910, as amended.* 


*The sections of the statutes construed and the conclusions reached by the 
Attorney General are set forth in his opinion in the following manner : 
“Section 2 of the Amendment of May 18, 1916 (39 U. S. C. A. § 759), to the 
Postal Savings Act (39 Star. 159) provides in part as follows: 
“Sec. 2. That postal savings funds received under the provisions of this 
Act shall be deposited in solvent banks, whether organized under National 
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The conclusions reached in this opinion are the result of statutory 
construction. The general rules are clear. The principal problem 
raised is whether the Banking Act of 1935 has effected any repeal 


or State laws and whether member banks or not of the Federal reserve sys- 
tem ... and the sums deposited shall bear interest at the rate of not less 
than two and one-fourth per centum per annum, which rate shall be uni- 
form throughout the United States and Territories thereof; . . . If one or 
more member banks of the Federal reserve system established by the Act 
approved December twenty-third, nineteen hundred and thirteen, exists in 
the city, town, village, or locality where the postal savings deposits are 
made, such deposits shall be placed in such qualified member banks sub- 
stantially in proportion to the capital and surplus of each such bank, but 
if such member banks fail to qualify to receive such deposits, then any other 
bank located therein may, as hereinbefore provided, qualify and receive the 
same.’ 


“Section 341 of Title III of the Banking Act of 1935 provides in part as 
follows: 


“Section 8 of the Act entitled “An Act to establish postal savings de- 
positories for depositing savings at interest with the security of the Gov- 
ernment for repayment thereof, and for other purposes,” approved June 
25, 1910, as amended (U. S. C., title 39, sec. 758; Supp. VII, title 39, 
sec. 758), is amended by striking out the first sentence thereof and in- 
serting in lieu thereof the tollowing: ‘Notwithstanding any other provi- 
sion of law ... (3) postal savings depositories may deposit funds on time 
in member banks of the Federal Reserve System subject to the provisions 
of the Federal Reserve Act, as amended, and the regulations of the Board 
of Governors of the Feleral Reserve System, with respect to the payment 
of time deposits and interest thereon.” ’ 


“Section 324 (c) of the same Act provides in part as follows: 


“*The Board of Governors of the Federal Reserve System shall from 
time to time limit by regulation the rate of interest which may be paid by 
member banks on time and savings deposits... .’ 


“While repeals by implication are not favored, nevertheless where there is 
a positive repugnance, or inconsistency between a prior and a later statute, the 
later enactment repeals the earlier law to the extent of such inconsistency. This 
principle applies to the situation under discussion. While the 1935 statute does 
not in express terms repeal any part of the 1916 statute, there is a clear in- 
consistency between them. The 1935 statute in effect provides that postal sav- 
ings funds may be deposited in member banks of the Federal Reserve System 
at whatever rate of interest such banks have been directed to pay by regulation 
of the Board of Governors. This necessarily repeals the earlier provisions to 
the effect that postal savings funds shall not be deposited within member banks 
of the Federal Reserve System unless they agree to pay interest at the rate of 
at least two and one-fourth per centum. 


“However, section 341 (3) merely makes permissive, rather than mandatory, 
the deposit of postal savings funds in member banks at rates lower than those 
prescribed by section 2 of the Amendment of May 18, 1916.” 


The opinion discusses the second question as follows: 


“Section 2 of the Amendment of May 18, 1916, provides that the interest 
rate on postal savings funds shall be uniform throughout the United States. 
However, section 324 (c) of the Act of 1935 provides that the Board of Gov- 
ernors of the Federal Reserve System shall limit by regulation the rate of in- 
terest which may be paid by member banks on time and savings deposits, and 
shall prescribe different rates of interest for such deposits subject to different 
conditions by reason of different locations. As heretofore indicated this provi- 
sion is applicable to deposits of postal savings funds in member banks. It fol- 
lows, therefore, in the light of the conclusion reached in the answer to question 


9 
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of the Postal Savings Act. There is no express repeal. No court 
has as yet considered the subject. 

As to the first question, the Attorney General concluded that while 
there was no express repeal, there was a partial repeal by implication 
due to an inconsistency between the two statutes. In view of the 
fact that the Postal Savings Act, as amended, provides that the sums 
deposited in banks, whether Federal reserve or not, shall bear inter- 
est at the rate of not less than two and one-fourth per centum per 
annum and that the Banking Act of 1935 provides that deposits may 
be made in member banks of the Federal Reserve System at what- 
ever rate of interest such banks have been directed to pay by the 
Board of Governors, it seems clear that there is an inconsistency to 
that extent. A situation of this kind would seem to call into opera- 
tion the nebulous and ill-favored principle of implied repeal. Barney 
v. Dolph, 97 U. S. 652, 24 L. ed. 1063 (1878); Lewis v. United 
States, 244 U. S. 134, 37 Sup. Ct. 570, 61 L. ed. 1039 (1917). 

The courts have always been chary and seemingly reluctant to apply 
this principle. Justice Story said, somewhat ominously it seems, that 
the courts should not employ the principle “unless driven to it by a 
stern and irresistible necessity.” Wood v. United States, 16 Pet. 342, 
10 L. ed. 987 (U. S. 1842). The courts have continued to repeat 
that “repeals by implication are not favored.” McCool v. Smith, 1 


number one, that the uniform interest requirement of section 2 of the Amend- 
ment of 1916 must be deemed repealed by the Act of 1935.” 
As to the third question: 

. the Act of 1935 does not impose any obligation on the Board of Trus- 
tees of the Postal Savings System to deposit funds with member banks of the 
Federal Reserve System at rates of interest lower than those theretofore re- 
ceived. It merely empowers the Board of Trustees to do so in its discretion. 
It necessarily follows that the Board of Trustees is under no obligation to dis- 
pose of Government bonds or securities and “ the proceeds at a lower 
rate of interest than had previously been paid. . 

As to the fourth question: 
“Section 7 of the Postal Savings Act (36 Stat. 816) as amended (39 U. S. C. 
A. 757) provides that— 


“«,. interest at the rate of two per centum per annum shall be allowed 
and entered to the credit of each depositor once in each year. 


“Section 341 of Title III of the Act of 1935, referred to above, ails that— 
“‘Notwithstanding any other provision of law, (1) each deposit in a 
postal savings depository office shall be a savings deposit ...; (2) no 
interest shall be paid on any such deposit at a rate in excess of that which 
may lawfully be paid on savings deposits under regulations prescribed by 
the Board of Governors of the Federal Reserve System . . . for member 
banks . . . located in or nearest to the place where such depository office 
is situated... . 


“As has been noted above, section 324 (c) of the Act of 1935 empowers the 
Board of Governors .. . to limit by regulation the rate of interest. . 

“In the light of the rules of statutory construction heretofore discussed, sec- 
tion 341 of the Act of 1935 must be deemed to supplement section 7 of the Postal 
Savings Act rather than to repeal it in its entirety.” 
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Black 459, 17 L. ed. 218 (U. S. 1861); Barney v. Dolph, supra; 
Lewis v. United States, supra; United States v. Noce, 268 U. S. 613, 
45 Sup. Ct. 610, 69 L. ed. 1116 (1925). Despite this, it is to be 
noted that the courts continually strive to reach a practical result 
when a specific problem of construction is presented. The tests of 
positive and irreconcilable repugnancy or inconsistency between the 
old and the new statutes have been worked out as a prerequisite for 
the application of the principle. The sections of the statutes con- 
strued in answering the first question apparently meet these tests. 

The Attorney General states that “this conclusion is fortified by 
the consideration that section 341 (3) would add nothing to the pre- 
éxisting laws if not interpreted in this manner” and that “every stat- 
ute should be so interpreted as to give it some effect.” This is the 
view maintained by the Supreme Court of the United States. In 
Market Co. v. Hoffman, 101 U. S. 112, 25 L. ed. 782 (1879), that 
Court said, “We are not at liberty to construe any statute so as to 
deny effect to any part of its language. It is a cardinal rule of stat- 
utory construction that significance and effect shall, if possible, be 
accorded to every word. As early as in BACON’s ABRIDGEMENT, sec- 
tion 2, it was said that ‘a statute ought, upon the whole, to be so con- 
strued that, if it can be prevented, no clause, sentence, or word shall 
be superfluous, void, or insignificant.’” Ex parte Public Bank, 278 
U. S. 101, 49 Sup. Ct. 43, 73 L. ed. 202 (1928), is to the same effect. 

After establishing the effect of the sections construed in the first 
question, the answers to the other questions follow more easily. As 
to question two, it is apparent that if the true construction be that 
postal savings funds may be deposited in Federal Reserve banks at 
rates of interest which may vary as prescribed by the Board of Gov- 
ernors, then the uniform interest requirement of section 2 of the 
1916 statute is repealed to that extent. The answer to the third ques- 
tion seems clear. 

The fourth question presents the more complicated problem of the 
extent of the effect of section 341 of the Act of 1935 upon section 7 
of the Postal Savings Act as amended (39 U. S. C. A. § 757). Sec- 


tion 7 provides that “. . . interest at the rate of two per centum per 
annum shall be allowed and entered to the credit of each depositor 
once in each year... .” Section 341 of Title III of the Act of 1935 


makes postal savings deposits savings deposits within the meaning 
of the Banking Act, and provides that no interest shall be paid on 
any such deposit at a rate in excess of that paid on other savings 
deposits under prescribed regulations. 

The Attorney General concluded that “section 341 of the Act of 
1935 must be deemed to supplement section 7 of the Postal Savings 
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Act rather than to repeal it in its entirety.” In short, “that when- 
ever the interest rate prescribed by the Board of Governors is lower 
than two per centum such lower rate shall be the rate paid on postal 
savings deposits. In all other instances the interest rate of two per 
centum is to prevail.” Under this theory when the rate of interest 
prescribed by the Board of Governors is lower than two per centum, 
section 7 is repealed pro tem. Hence, no absolute severance of the 
reconcilable from the irreconcilable is required, for on such occasions 
that portion of the statute is not dead but merely dormant and needs 
no juristic surgery. . 

It would be impossible to contend that the Postal Savings Act has 
been repealed im toto, as the Banking Act does not purport to cover 
the same field or accomplish the same purpose. The repeal in each 
instance must be a repeal pro tanto. The measure being defined by 
the extent of the inconsistency. Wood v. United States, supra. 

5. F. &. 





RECENT CASES 


BANKRUPTCY—CORPORATE REORGANIZATION PROCEEDINGS UNDER 
SecTION 77B—ErFFEcT OF PROCEEDINGS ON CHATTELS IN PossEs- 
SION OF DEBTOR UNDER CONDITIONAL SALES CONTRACTS—POWER OF 
BANKRuPtTcy Court To Impair RIGHTS oF VENDORS.—At the time 
of filing a petition for reorganization under section 77B of the Bank- 
ruptcy Act the petitioner was in default on conditional sales contracts 
which had been duly filed. The order of the bankruptcy court, ap- 
proving the petition, permitted petitioner to continue temporarily in 
possession, and restrained all persons from interfering with such pos- 
session. The conditional vendors then sought to reclaim the chattels 
by motions filed in the bankruptcy court and the motions were 
granted. Held, affirmed; Learned Hand, C.J., dissented. Since 
under the contracts the vendors retained more than a “lien,” their 
rights are not affected by the reorganization proceedings, which in- 
volved only “the property of the debtor.” In re Lake’s Laundry, 
Inc., 79 F. (2d) 326 (C. C. A. 2d, 1935). Cert. Denied, Oct. 14, 
1935, 56 Sup. Ct. 144. 


In ordinary bankruptcy proceedings a conditional vendor may re- 
claim from the trustee in bankruptcy. Hewitt v. Berlin Machine 
Works, 194 U. S. 296, 24 Sup. Ct. 690, 48 L. ed. 986 (1904); York 
Mfg. Co. v. Cassell, 201 U. S. 344, 26 Sup. Ct. 481, 50 L. ed. 782 
(1906). With the amendment of 1910, 36 Star. 840 (1910), 11 
U.S. C. §75 (a) (2) (1934), which placed the trustee in the posi- 
tion of a creditor holding a lien by legal or equitable proceedings on 
the goods of the bankrupt, the requirement was added by many courts 
that the conditional sale must be recorded in conformity with the local 
statute, or the trustee’s lien would be superior to that of the condi- 
tional vendor. Re Bazemore, 189 Fed. 236 (N. D. Ala. 1911); Re 
Williamsburg Knitting Mill, 190 Fed. 871 (E. D. Va. 1911); Re 
Nelson, 191 Fed. 233 (S. D. S. Dak. 1911); Groner v. Babcock 
Printing Press Co., 267 Fed. 822 (C. C. A. 4th, 1920); Tokheim 
Oil Tank and Pump Co. v. Fentress, 33 F. (2d) 730 (C. C. A. 4th, 
1929) ; Great Western Stage and Equipment Co. v. Iles, 70 F. (2d) 
197 (C. C. A. 10th, 1934); Fisch v. Steingold, 79 F. (2d) 730 
(C. C. A. 4th, 1935); note (1911) 38 L. R. A. (N. S.) 554. The 
purpose of section 77B, however, differs fundamentally from that of 
an ordinary bankruptcy proceeding, and the same rules are not neces- 
sarily applicable in the administration of both laws. A bankruptcy 
proceeding of the ordinary character seeks to liquidate the assets of 
the debtor and distribute the proceeds among the creditors. Accord- 
ing to Circuit Judge Learned Hand in his dissent in the instant case, 
“Section 77B is an effort to allow an embarrassed corporation to 
continue in existence without dismemberment,” and the result of 
holding, as the majority does, that the bankruptcy courts are without 
power to enjoin conditional vendors “will be to prevent the reorganiza- 
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tion of many of the smaller companies who get their capital in this 
way.” 

The provision for the stay of judicial proceedings contained in 
section 77B should be construed in the light of other provisions of 
the section. The section provides that the reorganization plan shall 
“include provisions modifying or altering the rights of creditors gen- 
erally, or any class of them, secured or unsecured. . . .” 48 Star. 
913 (1934), 11 U. S. C. §207 (b) (1) (1934). “The term ‘credi- 
tors’ shall include for all purposes of this section and of the reorgani- 
zation plan, its acceptance and confirmation, all holders of claims of 
whatever character against the debtor or its property, including claims 
under executory contracts, whether or not such claims would other- 
wise constitute provable claims under this Act. The term ‘claims’ 
includes debts, securities, other than stock, liens or other interests of 
whatever character.” The reorganization plan “may deal with all or 
any part of the property of the debtor.” 48 Stat. 915 (1934), 11 
U. S. C. § 207 (b) (10) (1934). 


In providing for the stay of suits against the debtor, section 77B 
does not mention conditional sales eo nomine. It provides merely 
that, “In addition to provisions of section 11 of this Act, for the stay- 
ing of pending suits against the debtor, (the judge) may enjoin or 
stay the commencement or continuance of any judicial proceeding to 
enforce any lien upon the estate until after final decree.” 48 Star. 
913 (1934), 11 U. S. C. § 207 (c) (10) (1934). Section 77 (Re- 
organization of Railroads Engaged in Interstate Commerce) has a 
similar provision. 47 Stat. 1481 (1933), 11 U. S. C. §205 (1) 
(1934). Section 75 (0) (6) (Agricultural Compositions and Ex- 
tensions), however, provides specifically for the stay of proceedings 
for “seizure, distress, sale or other proceedings under an execution 
or under any lease, lien, chattel mortgage, conditional sale agreement, 
crop payment agreement, or mortgage.” 47 Stat. 1473 (1933), 11 
U. S. C. § 203 (0) (6) (1934). Under a strict interpretation of the 
law, the fact that the words “conditional sale” appear in one section 
and not in the other may be regarded as significant of Congressional 
intent. The provision for the stay of judicial proceedings, however, 
is “in addition to the provisions of section 11,” and it is obvious, 
therefore, that it was intended to have a broader scope than that 
section. 

Even apart from subsection c (10), the power of the court to en- 
join the reclamation of the chattel by the conditional vendor may be 
deduced from other sources. Continental Illinois National Bank v. 
Chicago, Rock Island and Pacific Ry. Co., 294 U. S. 648, 55 Sup. Ct. 
595, 79 L. ed. 1110 (1935). It is to be borne in mind that the ques- 
tion is not whether the conditional vendor is to be deprived of his 
contractual right to reclaim upon default, but merely whether he shall 
be compelled to defer the exercise of this right until after final decree 
upon the reorganization petition. A practical result was reached on 
similar facts in In re Ideal Laundry, 10 F. Supp. 719 (N. D. Cal. 
1935), in which the court, although expressly declaring that the 
chattel was the vendor’s, restrained the vendor from reclaiming it for 
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sixty days pending the reorganization. Cf. In re Burgemeister Brew- 
ing Co., 11 F. Supp. 902 (S. D. IIl., 1935). 

Courts of bankruptcy have for the most part construed broadly the 
provisions in sections 77 and 77B for the “stay of judicial proceed- 
ings to enforce any lien upon (the debtor’s) estate until after final 
decree.” The courts have enjoined pledgees as readily as mortgagees 
in the exercise of this power (In re Prudence Bonds Corp., 75 F. 
(2d) 262 (C. C. A. 2d, 1935); In re Prudence Bonds Corp., 77 F. 
(2d) 328 (C. C. A. 2d), 1935) ), although it has been suggested 
(note (1932) 80 U. Pa. L. Rev. 412) that a distinction should be 
made in favor of the pledgee, inasmuch as the delay incident to a sale 
by the trustee cannot seriously harm the mortgagee as it can the 
pledgee, since realty values, as compared with security values, are 
relatively stable and non-fluctuating. And even the Reconstruction 
Finance Corporation, as a pledgee, has been enjoined in a case where 
the pledgor had authorized a private sale and waived notice. Con- 
tinental Illinois National Bank v. Chicago, Rock Island and Pacific 
Ry. Co., supra. The mere filing of a petition under section 77B, 
however, is not enough to stay foreclosure proceedings, Jn re Coney 
Island Hotel Corp., 76 F. (2d) 126 (C. C. A. 2d, 1935), nor will a 
mortgagee be restrained from proceeding with foreclosure if the pro- 
posed reorganization plan does not provide adequate protection for 
secured creditors. Jn re Murel Holding Corp., 75 F. (2d) 941 (C. 
C. A. 2d, 1935); cf. In re Island Park Associates, 77 F. (2d) 334 
(C. C. A. 2d, 1935). Similarly, a municipal corporation was re- 
strained from proceeding in a state court to enforce a lien against the 
corporation’s land for unpaid taxes, Jn re Hotel Charles Co., 12 F. 
Supp. 19 (D. C. Mass. 1935); and in In re Theodore Ebert & Co., 
77 F. (2d) 169 (C. C. A. 7th, 1935), a judgment creditor who had 
obtained a judgment of garnishment in a state court several days be- 
fore the filing of the petition for reorganization by the debtor cor- 
poration was enjoined from possessing himself of the funds due the 
corporation in the hands of the garnishee. 

One court has reached a result contra to that of the instant case, 
In re White Truck & Transfer Co. (S. D. Calif., 1934) C. C. H. 
Bankruptcy Law Service, §§ 2727, 3006 (not officially reported), 
and a liberal view in a situation somewhat analogous to the instant 
case was taken in Jn re Penn Victor Dairies, 12 F. Supp. 126 (E. D. 
Penn., 1935), in which the petitioning corporation was occupying a 
building under a lease which provided for the termination of the 
tenancy upon the appointment of a receiver or the insolvency of the 
lessee. Although a trustee had been appointed under section 77B, 
the court denied the lessor’s application to regain possession on the 
ground that the premises were necessary to the continued existence 
of the lessee corporation, and the lessor could not be permitted to 
interfere with the court’s duty of rehabilitating the corporation. In 
such case, however, the corporation must adopt or reject the lease 
within a reasonable time. Jn re Chase Commissary Corp., 11 F. 
Supp. 288 (S. D. N. Y., 1935). 

It seems a narrow construction of a law, so liberal in its purpose, 
to define the word “property” as synonymous with legal title. “Title” 
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is an uncertain concept upon which to predicate judicial power. As 
udge Hand stated in the instant case, “property” as used in section 
7B may be interpreted broadly to include all “legally protected inter- 
ests.” The Supreme Court enunciated a broad definition of the term 
in Fidelity & Deposit Co. v. Arenz, 290 U. S. 66, 54 Sup. Ct. 16, 78 
L. ed. 176 (1933), a bankruptcy case, saying: 

“Property is a word of very broad meaning and when without 
qualification, expressly made or plainly implied, it reasonably may 
be construed to include obligations, rights and other intangibles as 
well as physical things. . . . Giving effect to the rule that legislative 
intent controls, it is plain that ‘property’ includes petitioner’s [a surety 
company, fraudulently induced to a bond for bankrupt’s performance 
of a contract] obligation according to the terms of the bond to pay 
respondent’s debts.” 

Similarly, to give effect to the legislative intent to rehabilitate an 
embarrassed corporation, would seem to require that “property” and 
“estate,” as used in subsections c (10) and b (10), should be held to 
include the vendee’s equity in a chattel conditionally sold. 

The decision in the Lake’s Laundry case may involve difficulties 
probably not envisaged by the court. Contracts by which the posses- 
sion of personal property is transferred from the owner to another 
with a conditional reservation of title in the transferor have not been 
treated with uniformity, many courts treating such a transaction as 
a chattel mortgage. Palmer v. Howard, 72 Cal. 293, 13 Pac. 858 
(1887) ; Anglo-American Mill Co. v. First Nat. Bank, 76 Colo. 57, 
230 Pac. 118 (1924); Farmers’ State Bank v. Anglo-American Mill 
Co., 76 Colo. 309, 231 Pac. 156 (1924); Montenegro-Riehm Music 
Co. v. Beuris, 160 Ky. 557, 169 S. W. 986, L. R. A. 1916C, 557 
(1916) ; Fry Bros. v. Theobold, 205 Ky. 146, 265 S. W. 498 (1924) ; 
National Cash Register Co. v. Paul, 213 Mich. 609, 182 N. W. 44 
(1921); Thomas Spacing Machine Co. v. Security Trust Co., 223 
Mich. 164, 193 N. W. 790 (1923); Plummer v. Dilley, 223 Mich. 
372, 193 N. W. 792 (1923); Fairbanks, Morse & Co. v. Baskett, 
98 Mo. App. 53, 71 S. W. 1113 (1903); Perkins v. Loan & Ex- 
change Bank, 43 S. C. 39, 20 S. E. 759 (1894); note (1922) 17 
A. L. R. 1421. In Texas it is provided by statute that “all reserva- 
tions of title to or property in chattels, as security for the purchase 
money thereof, shall be held to be chattel mortgages. . . .” Saytes’ 
Civit St. Tex. art. 3190a; Garretson v. DePoyster, 4 Tex. App. 
Civ. Cas. (Willson) 198, 16 S. W. 106 (1890); Moore v. B. & M. 
Chevrolet Co., 72 S. W. (2d) 945 (1934). Many security transac- 
tions today involve “trust receipts,” and in some jurisdictions these 
are treated as conditional sales, Ohio Savings Bank & Trust Co. v. 
Schneider, 202 Iowa 938, 211 N. W. 248 (1926), while others con- 
sider them as chattel mortgages: Karkuff v. Mutual Securities Co., 
108 N. J. Eq. 128, 148 Atl. 159 (1928) ; General Motors Acceptance 
Corp. v. Boddeker, (Tex.) 274 S. W. 1016 (1925) ; General Motors 
Acceptance Corp. v. Berry, 86 N. H. 280, 167 Atl. 553 (1933), 
(1933) 82 U. or Pa. L. Rev. 73. Inasmuch as the bankruptcy courts 
have asserted their power to restrain a mortgagee from proceeding 
with foreclosure against a corporation which has filed a petition under 
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section 77B but, under the decision of the instant case, have disclaimed 
their power to enjoin a conditional vendor from reclaiming the chattel 
sold to the corporation, it follows that transactions with the same 
operative facts will be within or without the bankruptcy power, de- 
pending on the lex loci contractus. Such a distinction will make uni- 
formity impossible, with the result that the decision will depend upon 
geographical location rather than the intent of Congress. It is to be 
hoped that Congress, in view of this circuit court of appeals decision, 
will amend the Act so that the courts must apply it with uniformity 
in this particular. Section 77B should prove to be a law of primary 
importance in financial crises, but much of its effectiveness will de- 
pend upon the liberality of its interpretation by the courts. In view 
of the plain policy of the statute, any action on the part of creditors 
which defeats or impedes a rehabilitation should be deprecated. There 
may be cases in which creditors should not be enjoined from proceed- 
ing against the debtor’s estate, but each case should be made to de- 
pend upon its factual situation, and the court should not make a gen- 
eral disclaimer as to its power to enjoin any particular class of cred- 
itors. J. F. 


CONSTITUTIONAL LAW—EQUAL PROTECTION—PRESUMPTION OF 
CONSTITUTIONALITY—NEwW YorK MILK Controt AcT—TRADE 
REGULATION—PROVISION FOR DIFFERENTIAL IN PRICE OF BOTTLED 
MILK IN Favor oF DEALERS Not HAvinG WELL-ADVERTISED TRADE 
Name—Provision DENYING DIFFERENTIAL TO DEALERS ENTERING 
Business AFTER SPECIFIED Date.—The New York Milk Control 
Law allowed dealers not having a “well advertised trade name” to sell 
milk for one cent less per quart than the price fixed for advertised 
brands. N. Y. AGRICULTURE AND Markets Law, Art. 21-A, 
§ 258(q). Borden’s, having a name well known as a result of ex- 
tensive advertising, attacked the law as a denial of equal protection. 
The Supreme Court held that the discrimination could not be justified 
on the basis of any facts of which it could take judicial notice and 
remanded the case for the taking of evidence and the finding of facts 
upon which the constitutionality of the statute might depend. Bor- 
den’s Farm Products Co. v. Baldwin, 293 U. S. 194, 55 Sup. Ct. 187, 
79 L. ed. 281 (1934). In conformity, much evidence was received 
and findings made relative tu local trade conditions which showed 
that prior to the enactment of the law the advertised brands had com- 
manded a price one or two cents higher than that received by the 
independents. Held, The discrimination was reasonable since it did 
no more than maintain the classification existing at the time the stat- 
ute was passed and preserve competitive opportunity. Borden’s Farm 
Products Co. v. Ten Eyck, 3 U. S. Law Week 501 (U. S. 1936). 

The differential benefit was limited by the statute to those dealers 
established in business at the time it went into effect; new dealers 
were required to charge the price fixed for the advertised brands. 
This amounted to an absolute exclusion, since no newcomer could 
hope to compete successfully with either the highly advertised brands 
of the large dealers or the lower prices of the independents. An in- 
dependent dealer who was attempting to enter the field contended that 
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the denial of the differential to him was unreasonably discriminatory 
and therefore violative of his rights under the Fourteenth Amend- 
ment. Held, No reason was shown to exist for the classification as 
to time, and it is therefore arbitrary and unreasonable. Mayflower 
Farms, Inc. v. Ten Eyck, 3 U. S. Law Week 503 (U. S. 1936). 

Many constitutional questions, particularly in the due process field, 
are determined by underlying factual conditions. Muller v. Oregon, 
208 U. S. 412, 28 Sup. Ct. 324, 52 L. ed. 551 (1908); Nebbia v. 
New York, 291 U. S. 502, 54 Sup. Ct. 505, 78 L. ed. 940 (1934). 
Since the question of constitutionality is one for the court, it must also 
determine the incidental questions of fact. Wuicmore, EviIDENCE 
(2d ed. 1923) §2555d; cf. Ohio Valley Water Co. v. Ben Avon 
Borough, 253 U. S. 287, 40 Sup. Ct. 527, 64 L. ed. 908 (1920). In 
doing so an expanded application of the doctrine of judicial notice 
enables the court to rely upon facts presented in the briefs and argu- 
ments of counsel, as in Muller v. Oregon, supra (the original “Bran- 
deis brief”), or upon facts gathered by the court upon its own initia- 
tive, as in Mr. Justice Brandeis’ dissenting opinions in New State 
Ice Co. v. Liebmann, 285 U. S. 262, 286, 52 Sup. Ct. 371, 375, 76 L. 
ed. 747, 755 (1932) and in Adams v. Tanner, 244 U. S. 590, 597, 
37 Sup. Ct. 662, 665, 61 L. ed. 1336, 1344 (1917). Or the court 
may rely upon evidence presented in the lower court, perhaps accom- 
panied by findings. Nashville, C. & St. L. Ry. v. Walters, 294 U. S. 
405, 55 Sup. Ct. 486, 79 L. ed. 949 (1935); Stewart Dry Goods Co. 
v. Lewis, 294 U. S. 550, 55 Sup. Ct. 525, 79 L. ed. 1054 (1935) ; 
Biklé, Judicial Determination of Questions of Fact Affecting the Con- 
stitutional Validity of Legislative Action (1924) 38 Harv. L. REv. 
6; note (1930) 30 Cot. L. Rev. 1136; FRANKFURTER AND LANDIS, 
THE BUSINESS OF THE SUPREME Court (1927) 299-318. For the 
latter method Equity Rule 70%, 28 U. S. C. A. § 723 (used in the 
Borden case), providing for findings of law and facts by lower fed- 
eral courts, is particularly useful. 

In such cases the presumption of constitutionality supposedly 
operates to presume the existence of the factual conditions support- 
ing the legislation. O’Gorman & Young v. Hartford Fire Ins. Co., 
282 U. S. 251, 51 Sup. Ct. 130, 75 L. ed. 324 (1931); Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 31 Sup. Ct. 337, 55 L. ed. 
369 (1911). The traditional statement is that legislation will not be 
set aside if “any state of facts reasonably may be conceived” to justify 
it. See Metropolitan Casuality Ins. Co. v. Brownell, 294 U. S. 580, 
584, 55 Sup. Ct. 538, 540, 79 L. ed. 1070, 1073 (1935); Lindsley v. 
Natural Carbonic Gas Co., 220 U. S. 61, 78, 31 Sup. Ct. 337, 340, 
55 L. ed. 369, 377 (1911); Rast v. Van Deman & Lewis Co., 240 
U. S. 342, 357, 36 Sup. Ct. 370, 374, 60 L. ed. 679, 687 (1915) ; 
Borden’s Farm Products Co. v. Baldwin, 293 U. S. 194, 209, 55 Sup. 
Ct. 187, 192, 79 L. ed. 281, 288 (1934). The effect of the presump- 
tion as to underlying facts is denied or not even mentioned where 
the statute is “void on its face,” 7. e., where the court judicially knows 
enough of the facts affecting the question to be able to say that the 
measure is unreasonable or arbitrary in the light of that knowledge. 
Heiner v. Domnan, 285 U. S. 312, 52 Sup. Ct. 358, 76 L. ed. 772 
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(1932) ; Smith v. Cahoon, 283 U. S. 553, 51 Sup. Ct. 582, 75 L. ed. 
1264 (1931); Southern Ry. v. Greene, 216 U. S. 400, 30 Sup. Ct. 
287, 54 L. ed. 536 (1910) ; Concordia Ins. Co. v. Illinois, 292 U. S. 
535, 54 Sup. Ct. 830, 78 L. ed. 1411 (1934). The presumption is 
particularly helpful when the court has no knowledge of facts either 
for or against the law, and they are willing to rely on the legislative 
determination as validating. Patsone v. Pennsylvania, 232 U. S. 138, 
34 Sup. Ct. 281, 58 L. ed. 539 (1914) ; Dominion Hotel v. Arizona, 
249 U. S. 265, 39 Sup. Ct. 273, 63 L. ed. 597 (1919) ; Metropolitan 
Casualty Co. v. Brownell, supra. Something like a middle group of 
cases is that in which the presumption is said to be rebutted by a 
showing of facts demonstrating the lack of a rational basis for the 
legislation, with a consequent shifting to the proponent of the burden 
of showing the justifying factual conditions. Borden’s Farm Prod- 
ucts Co. v. Baldwin, supra; Chastleton Corp. v. Sinclair, 264 U. S. 
543, 44 Sup. Ct. 405, 68 L. ed. 841 (1924); Georgia R. & E. v. 
Decatur, 295 U. S. 165, 55 Sup. Ct. 701, 79 L. ed. 1365 (1935). 
Note (1936) 36 Cor. L. Rev. 283. Skeptics have denied the exist- 
ence of any rational basis for the application of the presumption and 
point to a long line of cases in which “the Supreme Court has had a 
most surprising practice seemingly of resolving all doubts against the 
legislature.” Note (1931) 31 Cor. L. Rev. 1136; Traux v. Raich, 
239 U. S. 33, 36 Sup. Ct. 7, 60 L. ed. 131 (1915); Adkins v. Chil- 
dren’s Hospital, 261 U. S. 525, 43 Sup. Ct. 394, 67 L. ed. 785 (1923) ; 
Tyson & Bros. v. Banton, 273 U. S. 418, 47 Sup. Ct. 426, 71 L. ed. 
718 (1927); Ribnik v. McBride, 277 U. S. 350, 48 Sup. Ct. 545, 
72 L. ed. 913 (1928); Pierce v. Society of Sisters, 268 U. S. 510, 
45 Sup. Ct. 571, 69 L. ed. 1070 (1925). But the difficulty in those 
decisions was more basic; it was that the factual approach itself was 
almost completely abandoned. 

In the Mayflower Farms case, supra, the court could hardly have 
known the facts relative to local trade conditions in New York City, 
bearing on the discrimination against new dealers. It would seem to 
have been a proper case for the application of the presumption. Cer- 
tainly it would not be hard to imagine a set of circumstances which 
would support, at least as a temporary emergency measure, an ex- 
clusion of new competitors from a disrupted business. One explana- 
tion of the decision may be that the absolute denial of the right to 
engage in a legitimate business, even one temporarily affected with 
a public interest, is so incompatible with the theory of the competitive 
system (cf. Adams v. Tanner, supra) that the presumption of con- 
stitutionality is overthrown, and the burden shifts to the proponents 
of the law to show the justifying facts. Cf. Borden’s Farm Products 
Co. v. Baldwin, supra (burden shifted upon court’s observation that 
valuable property right was being taken from the advertised dealers). 
The record and briefs, however, were barren of any such showing, 
notwithstanding the treatment of the Borden case at last term was 
notice that such a showing might be required in support of the classi- 
fication. The court’s statement in the Mayflower case, however, that, 
in the absence of a showing that the classification bears a relation to 
the end sought to be accomplished, it has “no right to conjure up 
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possible situations which might justify the discrimination,” has a 
strange sound when placed beside the traditional language with re- 
gard to upholding legislation if any state of facts reasonably may be 
conceived to justify it. 

The decision in Borden’s Farm Products Co. v. Ten Eyck, supra, 
seems correct. Even though honest advertising, a recognized feature 
of the competitive system, is penalized, the findings clearly showed 
that there would be no competition without the differential. 


TAXATION — INTERNAL REVENUE— INcoME Tax—DeEDUCTIONS 
FROM INCOME—BUSINESS EXPENSE—READJUSTMENTS OF SALARY. 
—A corporation in its income tax returns for 1929 and 1930 deducted 
the full amount of its officers’ salaries, including certain amounts 
which, pursuant to resolutions adopted by the board of directors 
during these years, the officers did not withdraw and which were 
donated to the corporation as paid-in surplus. The accounts of the 
corporation were adjusted accordingly with the appropriate book- 
keeping entries. The earnings of the corporation for the years in 
question were sufficient to pay the salaries in full. Held, that the 
action of the board of directors, acquiesced in by the officers, amounted 
to a readjustment of the officers’ salaries for the years in question; 
and the expense was, therefore, not incurred within the meaning 
of section 23, subsection (a) of the Revenue Act of 1928. Stern- 
Slegman-Prins Company v. Commissioner of Internal Revenue, C. 
C. A. 8th, September 19, 1935 (Not yet reported). 

The burden rests upon the taxpayer to show that he is entitled, 
in ascertaining his taxable income, to any deduction claimed. Brown 
v. Helvering, 291 U. S. 193, 54 Sup. Ct. 356, 78 L. ed. 725 (1933) ; 
Reinecke v. Spalding, 280 U. S. 227, 50 Sup. Ct. 96, 74 L. ed. 385 
(1930). To what extent deductions from gross income will be al- 
lowed in computing net income for tax purposes, depends upon legis- 
lative grace; and only as there is clear provision therefor, can any 
particular deduction be allowed. Helvering v. Independent L. Ins. 
Co., 292 U. S. 371, 54 Sup. Ct. 758, 78 L. ed. 1311 (1934); Chas. 
Ilfeld Co. v. Hernandez, 292 U. S. 62, 54 Sup. Ct. 596, 78 L. ed. 
1127 (1934) ; Brown v. Helvering, supra. 

Sec. 23, Revenue Act of 1928, 26 U. S. C. § 2023, provides: “In 
computing net income there shall be allowed as deductions: (a) Ex- 
penses.—All the ordinary and necessary expenses paid or incurred 
during the taxable year in carrying on any trade or business including 
a reasonable allowance for salaries or other compensation for per- 
sonal services actually rendered.” The decision in the instant case 
turns on an interpretation of the phrase, “paid or incurred during 
the taxable year.” The court concluded that the corporation, with 
the consent of the officers, had a right to adjust the salaries; and 
as a result of the action of the board and the waiver of the officers 
within the taxable year, the corporation was relieved from the obli- 
gation of paying these salaries. The expense was, therefore, not 
incurred. Practically all of the cases in which the proposition in 
this case has received consideration are situations involving a de- 
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termination of the year in which compensation, paid in one year but 
based on services rendered in prior years, is deductible as a business 
expense. These cases have consistently held that unless there is a 
legal obligation to pay within the taxable year, the expense has not 
been incurred. Bauer Bros. Co. v. Commissioner of Internal Reve- 
nue, 46 F. (2d) 874 (C. C. A. 6th 1931) cer. den. in (1931) 283 
U. S. 850, 51 Sup. Ct. 560, 75 L. ed. 1458; Dresco Corp. v. United 
States, 55 F. (2d) 411 (1932); Lucas, Commission of Internal 
Revenue, v. Ox Fibre Brush Co., 281 U. S. 115, 50 Sup. Ct. 273, 
74 L. ed. 733 (1930), (1930) 15 Minn. L. Rev. 243; Skinner Mfg. 
Co. v. United States, 8 F. Supp. 741 (1934). 

Bookkeeping entries cannot take the place of nor create expenses 
incurred. Douglas et al. v. Edwards, 298 Fed. 229 (C. C. A. 2d, 
1924). 

In Couch v. Commissioner, 1 B. T. A. 103 (1924), the Board of 
Tax Appeals had occasion to consider the other side of the question 
presented in the instant case; namely, whether the officers of a cor- 
poration were liable for income tax on so-called donations of their 
salaries to the company. The Board held that the salaries, by agree- 
ment, had been adjusted; and the officers could not be taxed on 
that portion which they had not received. The holding in the instant 
case is in harmony with that decision and seems practical and sound. 
Why should an officer be taxed for something he did not receive or 
why should a corporation be relieved of tax on income which it was 
allowed to retain? A contrary holding would not only seem to be a 


violation of the legislative grace, but to have the effect of depriving 
the Government of a certain amount of revenue as provided for in 
the act, since the tax rate on corporate income under the 1928 act 
was much greater than that on private income. 

For a discussion of related subjects, see annotation to Brown v. 
Helvering, supra, at 734 et seg. and (1932) 2 Brooxtyn L. Rev. 
191. R. F. D. 


TRADE REGULATION — FEDERAL — CLayton Act — Ty1ncG Con- 
TRACTS—PROVISION IN LEASE OF PATENTED TABULATING MACHINE 
REQUIRING PURCHASE OF TABULATING CARDS FROM LEssoR — 
EcoNoMIc JUSTIFICATION—EFFECT OF ANTITRUST LAW ON PATENT 
Monopo.y.—The International Business Machines Corporation and 
Remington Rand, Inc., are the sole manufacturers and lessors of cer- 
tain patented tabulating and sorting machines for the performance of 
complex mechanical accounting tasks, and are the only business vend- 
ors of tabulating cards for use in the machines. These cards are 
small, rectangular pasteboards, perforated to effect the registration of 
data according to the relative positions of the perforations upon the 
cards, when the latter are inserted in the machines. In the unperfo- 
rated form, in which they are chiefly sold, the cards are unpatented. 
The International included in its leases a clause entitling it to repos- 
session of the machines should a lessee violate a covenant to use exclu- 
sively the tabulating cards of the lessor. Leases to the Federal Gov- 
ernment provided for the payment of a 15 per cent higher rental in 
the event the International’s cards were not used. The Government 
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Printing Office manufactures tabulating cards for use in some of the 
machines in Federal offices. Held, the tying clauses of International’s 
leases are violative of Section 3 of the Clayton Act in that they sub- 
stantially lessen, and tend to create a monopoly in, commerce in the 
sale of tabulating cards for use in the machines. United States v. 
International Business Machines Corp., Remington Rand, Inc., The 
Tabulating Machine Co. and Remington Rand Business Service, Inc., 
13 F. Supp. 11 (S. D. N. Y. Dec., 1935). 

This case, involving a product-tying arrangement, is illustrative of 
the type of problem raised in the interaction of the Federal antitrust 
and patent policies. The legal issue, as in a suit involving the paten- 
tee’s right to maintain the resale price of the patented article, is the 
extent of the rights given under the patent monopoly as definitely 
limited by anti-trust legislation. 


The question of the legality of tying provisions, or “full line fore- 
ing,” has arisen in several types of actions, in addition to prosecutions 
under the Clayton Act. These actions include suits for contributory 
infringement, such as the Carbice case, 283 U. S. 827, 51 Sup. Ct. 
334, 75 L. ed. 1440 (1931), (holding that the supplying of the re- 
frigerant carbon dioxide to users of a patented refrigerating transpor- 
tation package, licensed to be used only in conjunction with unpatent- 
able carbon dioxide manufactured by the licensor, did not constitute 
contributory infringement); suits for inducing breach of contract, 
such as Westinghouse Electric & Mfg. Co. v. Diamond State Fibre 
Co., 268 Fed. 221 (D. Del. 1920), (holding that an assignee of a 
patentee might grant a license to manufacture patented car gears 
while reserving by contract the exclusive right to supply the licensee 
with unpatented material necessary to manufacture the patented 
article) ; an action arising out of violation of Section 5 of the Federal 
Trade Commission Act, as Federal Trade Commission v. Gratz, 253 
U. S. 421, 40 Sup. Ct. 562, 64 L. ed. 983 (1920), (charging defend- 
ant with practicing unfair competition in refusing to sell cotton ties, 
made of steel, unless the purchaser bought a corresponding amount 
of bagging); and a suit by competitors of a licensor to restrain en- 
forcement of contracts between the licensor and its licensees, Radio 
Corp. of America v. Lord, 28 F. (2d) 257 (C. C. A. 3d, 1928), 
(holding inoperative under Section 3 of the Clayton Act the provision 
in a license to manufacture patented radio circuits that the licensee 
was to purchase from the licensor all tubes necessary to make the sets 
initially operable). 

The applicable portion of Section 3 of the Clayton Act provides 
that it shall be unlawful to lease or sell machinery, patented or un- 
patented, or to fix a price to be charged therefor, or to discount from, 
or rebate upon, such price on the condition that the lessee or purchaser 
shall not use or deal in the goods, wares, merchandise, supplies, or 
other commodities of a competitor of the lessor or seller, where the 
effect may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce. 


In United Shoe Machinery Corp. v. United States, 258 U. S. 451, 
42 Sup. Ct. 363, 66 L. ed. 708 (1922), the Supreme Court deter- 
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mined that lease provisions similar to the tying clauses in the present 
case were in violation of Section 3, supra. There the leases entitled 
the lessor corporation to retake the machines upon the lessee’s use 
of a competitor’s machinery, and provided for discounts and rebates 
of rental payments if the lessee did not employ a competitor’s supplies 
or machinery. The economic justification for insertion of the tying 
provisions was greater in the Shoe Machinery case than in the pres- 
ent one. The preponderance of evidence indicated that best results 
were obtainable with the machines when used together, manufactured 
as they were for such correlative use. If prior operations on the 
shoes were improperly done, repairs at lessor’s expense would ensue, 
and rental payments based on output would diminish. The work flow 
might be hindered with similar consequences if improper supplies 
were employed. In the instant case, the rental was a flat, monthly 
sum, and the lessor’s income from the machines would not be directly 
affected by breakdown. Having seen the tabulating machines in ac- 
tual operation, the court remained unimpressed by the lessor’s con- 
tention that other companies could not manufacture cards of the 
precise size, thickness, accuracy, and smoothness necessary to act as 
operating “keyboards” for the machines, the court pointing out that 
the Government Printing Office had done so and the experience of 
Remington Rand qualified it to do likewise. 

Regardless of the economic reasonableness of a tying clause in a 
lease, Section 3 of the Clayton Act has been violated if the effect of 
the clause is substantially to lessen competition or tend to create a 
monopoly. United Shoe Machinery Corp. v. United States, 258 
U. S. 451, 462, 42 Sup. Ct. 363, 367, 66 L. ed. 708, 719 (1922) ; 
264 Fed. 138, 165 (1920). The economic merits of the goods tied, 
and business or economic justification for the tying, will not suffice 
to prevent the operation of the statute. The Clayton Act is intended 
to preserve a healthy, competitive condition, with a resultant open 
market. The market, rather than the courts, should be the forum for 
the presentation of claims as to the economic merits of the tied 
articles. Thus, the lessees of machinery themselves are to judge in 
an atmosphere of free competition whether separate materials used 
with the machines are to be purchased, in the interests of economy 
and efficiency, from the lessor or from the lessor’s competitors. 

The instant case may be compared with a recent decision uphold- 
ing the legality of a tying clause in a contract between automobile 
manufacturers and purchasing dealers restricting the dealers to the 
use and sale of repair parts manufactured or authorized by the con- 
tracting manufacturers of the automobiles to be repaired. Pick Mfg. 
Co. v. General Motors Corp., 80 F. (2d) 641 (C. C. A. 7th, Dec., 
1935). An important distinction is that the repair parts actually be- 
come part of the automobile sold. In this connection it is noteworthy 
that the Government did not appeal from that part of the district 
court’s decree in the Shoe Machinery case, holding that a tying clause 
as to repair parts did not violate Section 3 of the Clayton Act. But 
see Stanley Co. v. American Telephone & Telegraph Co., 4 F. Supp. 
80 (D. Del. 1933). In the Pick case the court based its decision that 
Section 3 had not been violated partly upon its finding that the auto- 
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mobile manufacturers were reasonably protecting their good will. 
The importance of the court’s emphasis of this point is lessened by 
the fact that even had the manufacturers not had economic justifica- 
tion, Section 3 could not have been violated because the court also 
found that there was no substantial lessening of competition. It may 
be, however, that by judicial construction Section 3 will be interpreted 
to permit the tying of repair parts, even in the case of machines sold, 
where reasonable business justification exists, such as the protection 
of good will. It is submitted that such a construction is inconsistent 
with the policy expressed in the Clayton Act. Cf. note (1922) 36 
Harv. L. Rev. 86. 

Section 3 will apply, of course, whether the tied supplementary 
articles are patented, as were the few tabulating cards sold pre- 
punched, or whether the tied articles are unpatented, as were the 
cards sold unpunched. The tabulating machines and cards do not 
constitute elements of a patent combination, such as the radio circuits 
with tubes in the Lord case, supra. The issue would not be changed 
were they such a combination, for in the Lord case it was held that 
the tying provisions with respect to the tubes violated Section 3 in 


spite of the importance of the tubes as elements in the patent 
combination. 


Probable jurisdiction of the appeal of this case was noted by the 
Supreme Court on March 2, 1936, 3 U. S. Law Week 562, 609, but 
that Court’s treatment of the lease provisions in the Shoe Machinery 
case would seem to foreshadow an affirmance of the district court’s 
decision. S. S. M. 


TRADE REGULATION — UNFAIR COMPETITION — Piracy — RapDIo 
News Broapcasts.—A news agency engaged in gathering news 
items, which are distributed to its member newspapers, brought suit 
to enjoin a radio station from copying such news items from late 
editions of member newspapers and regularly broadcasting them 
while still “hot,” before distribution of all the papers is completed. 
Three of the agency’s local member papers are located within the 
area reached by the broadcasts. It is alleged that they are in com- 
petition with the radio station for advertising, and that their circula- 
tion has been decreased. Held, The appropriation of news items by 
the radio station inflicts a substantial and irreparable injury on the 
news agency which entitles the latter to injunctive relief on unfair 
competition grounds. Associated Press v. KVOS, Inc. (C. C. A. 
9th, No. 7798, Dec. 16, 1935, not yet reported). 


The instant case touches on a very controversial issue between the 
press and radio. Harris, Radio and the Press, ANNALS OF THE AM. 
Acapb. OF Pot. aNpD Soc. Science, Jan., 1935. Keating, Pirates of 
the Air, Harper’s, Sept., 1934. The decision is in line with other 
recent cases involving similar facts. Associated Press v. Sioux Falls 
Broadcast Assn., CCH Trade Regulation Service, § 7052 (S. D. 
1933) ; New Orleans Times-Picayune v. Ohalt (New Orleans Civil 
Dist. Ct. 1933, not reported). A German case decided on the con- 
verse facts held that a newspaper would not be enjoined from copy- 
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ing news first announced by a radio broadcast. Opinion of the 
Reichsgericht, April 29, 1930, Archiv fur Funkrecht, Vol. 3, p. 425, 
reported in (1931) 2 J. Arr L. 63. 

The common law afforded copyright protection to unpublished lit- 
erary efforts. Bobbs-Merrill Co. v. Straus, 210 U. S. 339, 28 Sup. 
Ct. 772, 52 L. ed. 1086 (1908). <A qualified publication or publica- 
tion in trust has also been protected from appropriation by a stranger. 
Board of Trade v. Christie, 198 U. S. 236, 25 Sup. Ct. 637, 49 L. ed. 
1031 (1905). A publication to the general public, however, is not 
entitled to common law copyright protection. Caliga v. Inter Ocean 
Newspaper Co., 215 U. S. 182, 30 Sup. Ct. 38, 54 L. ed. 150 (1909). 

General publication of news is the essential characteristic of the 
newspaper business. News is created by events rather than by lit- 
erary efforts. Accordingly, protection of news items against wrong- 
ful appropriation inust be sought in other fields than that of common 
law copyright. Wheaton v. Peters, 8 Pet. 591, 8 L. ed. 1055 (1834). 
If a statutory copyright could be secured, which is doubtful, Tribune 
Co. of Chicago v. Associated Press, 116 Fed. 126 (C. C. N. D. Ill. 
1900), it would not be feasible to do so in the case of a daily news- 
? See Cormack, Newspaper Copyright (1932) 18 Va. L. Rev. 

23. 

Resort was had to the elastic law of unfair competition. Originally 
unfair competition involved only the “passing off” of one person’s 
goods or business as that of another. Coats v. Merrick Thread Co., 
149 U. S. 562, 13 Sup. Ct. 966, 37 L. ed. 847 (1892); Howe Scale 
Co. v. Wychoff, Seamans & Benedict, 198 U. S. 118, 25 Sup. Ct. 
609, 49 L. ed. 972 (1905). Confusion of the public was regarded 
as an important element. G. W. Cole Cu. v. American Cement Co., 
130 Fed. 703 (C. C. A. 7th 1904). Recent expansion of the action 
has made a showing of “passing off” or confusion unnecessary. 
Nims, UNFAIR COMPETITION (3rd ed. 1929) § 9a. 

In International News Service v. Associated Press, 248 U. S. 215, 
39 Sup. Ct. 68, 63 L. ed. 211 (1918), it was held that a news gath- 
ering agency has, as against other news agencies, a quasi-property 
right in the news items collected by it, and that such news items 
could not be appropriated by a rival news agency while they were 
still valuable as news. There has been a tendency to limit this de- 
cision to the particular facts it involved. Cheney v. Doris Silk Co., 
35 F. (2d) 279, (C. C. A. 2d. 1929) cert. denied, 281 U. S. 728 
(1930). Following up of news tips gleaned from a rival newspaper 
is not unfair competition. Sports and Ceneral Press Agency Ltd. v. 
Our Dogs Pub. Co. Ltd., (1916) K. B. 880. 

Courts have recognized that radio and the press are in competition 
for advertising. See Sorenson v. Wood, 123 Neb. 348, 243 N. W. 
82 (1932); Miles v. Louis Wasmer, Inc., 172 Wash. 466, 20 P. 
(2d) 847 (1933). It may be doubted that they are competitors in 
the dissemination of news. See Stockbridge, Radio and Press, OuT- 
LOOK AND INDEPENDENT, Dec. 31, 1930. At any rate actual competi- 
tion does not seem requisite to maintain the action of unfair compe- 
tition. Wall v. Rolls Royce of America, Inc., 4 F. (2d) 333 (C. C.A. 
3rd 1925). It has been suggested that but two questions need be an- 
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swered in the affirmative: “(1) Has the plaintiff lost custom, or is 
there any reasonable possibility that he may lose custom? (2) Is 
such loss through the acts of another which a court of equity would 
consider unfair?” Nims, supra § 9a. 

Statistics show that the radio has made inroads upon newspaper 
advertising returns. Note (1935) 44 Yate L. J. 877. Whether or 
not any of this loss of newspaper advertising custom has been be- 
cause of radio news broadcasts is difficult to determine. Some believe 
that radio news broadcasts merely serve to stimulate the public ap- 
petite for newspapers and thus tend to increase their circulation. 
Thomas, What's All the Shooting About? Topay, Jan. 19, 1935. 
Advertising returns increase with an increase in circulation. 

Because of the difficulty of showing that newspapers have suffered 
a loss of advertising custom through radio news broadcasts, the in- 
stant case is a considerable extension of the doctrine of /nternational 
News Service v. Associated Press, supra. It might be argued, how- 
ever, that since the radio and press are in competition for advertising 
the news gathered by one competitor at considerable expense should 
not be made available gratis to the other competitor whether or not 
the latter’s use of it causes loss of custom to the former. Cf. Cald- 
well, Piracy of Broadcast Programs (1930) 30 Cor. L. Rev. 1087, 
1111. 

Attempts have been made to adjust the radio-press controversy 
without resorting to legal proceedings. Some publishers have di- 
rectly entered the radio field, establishing their own radio stations in 
conjunction with their newspapers. Stockbridge, Radio and Press, 
supra. 

In the winter of 1934, the Press-Radio Plan was adopted by a 
conference of press and radio representatives. These press-radio 
bureaus have not proved entirely satisfactory. Dill, Radio and the 
Press: A Contrary View, ANNALS OF AM. Acap. oF PoL. AND Soc. 
ScIENCE, Jan., 1935. 

If it be conceded that the news agency has suffered actionable dam- 
age, or that the radio station has acquired unearned advantages at 
the newspaper’s expense, there still remains the question of the pro- 
priety of court interference. Is the public interest in getting the latest 
news through the most modern means of communication so important 
that the courts should not throw obstacles in the way of radio news 
broadcasts? See Associated Press v. KVOS, 9 F. Supp. 279 (D. C. 
Wash. 1934) (District Court opinion in instant case); Dill, Radio 
and the Press: A Contrary View, supra. On the other hand unre- 
stricted piracy of news by the radio may injure the public interest by 
undermining established news agencies and destroying their efficiency. 
Pew, Free as the Air, Topay, Jan. 19, 1935. 

Where doubtful questions of public policy arise, action by the leg- 
islature may be preferable to judicial decision. See dissenting opinion 
of Mr. Justice Brandeis in International News Service v. Associated 


Press, supra. W. F. L., Jr. 











